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ARGUED AND DETERMINED IN THE LAW COURTS AT WESTMINSTER. 



COURT OF EXCHEQUER. 

Easter Term. — Fridayj May 1, 1846. 
The Queen v, Woodrow(o) 

Notice of appeal under Excise ActS"^ Conviction, 

An information under the Excise Acts having been dismissed by the justices of petty sessions^ notices of 
mmeal to the General Quarter Sessions were given under stat, 7 4r B Geo, 4^ c 53, «. 82, signed by 
m^ the officer who had conducted the case on behalf of the Excise. H»t the (fficer by whom and in 
whose name the injbrmation had been exhibited, not being present at the proceeo&agSf notice oftrialof 
the appeal wasgioen in due time, signed by H, Held, ^ the Court of Queen*s Bmch, that the notices 
given were st^ffuient. 

A dealer in tobacco having in his possession adulterated tobaecot although ignorant of the adulterationf 
it liable under the recent Act, 5 ffd Vict, c 93,s.3,tothe penalties therein mentioned. 

THIS was an appeal from the judgment of two justices of the peace for the 
borou&h of Great Yarmouth, in the county of Norfolk, upon an infor- 
mation exhioited, by order of the Commissioners of Excise, by William 
Hedges, officer of excise in the said borough, against Nevil Fuller Woodrow, 
licensed dealer in tobacco by retail, keeping a shop within the said borough, 
which information was for the forfeiture of 200/. ; for that before and at the 
time of the committing of the offence thereinafter mentioned, he (Woodrow) 
was a dealer in tobacco, and that being such dealer in tobacco, at Great 
Yarmouth, on the S8th of September, 1844, he had in his possession fifty-five 
pounds weight of manufactured tobacco (not being roll tobacco), to wit, cut 
tobacco, wmch tobacco had then and there had added thereto and mixed there- 
with certain other materials and things and matter than water only ; that is to 
s^, sugar, molasses, and other saccharine matter ; to wit, three pounds weight 
of"^ sugar, three pounds weight of molasses, and three pounds of otner sacchanne 
matter to the said William Hedges unknown, contrary, &c., whereby, &c., and 
also for the forfeiture of the said tobacco. The information was heard on the 
25th of March, 1845, before William Henry Palmer, Esq., the then mayor, 
and William Yetts, Esq., two of her Majesty^s justices of the peace for 
the said borough, and was by them dismissed. William Marks, an officer of 

(o) Reported by H. Brown, Eaq., BiurrUt«r*at-law. 
VOL. II. B 



2 MAGISTRATES* CASES, E. T. 1846. 

excise, was present before the magistrates to conduct, and did conduct, the case 
on the behalf of the Excise ; Hedges, the officer by whom and in whose name 
the information had been exhibited, not being present. On its being dismissed, 
notices of appeal, signed by the said Marks in his own name, and not as the 
agent of Hedges, were served upon the justices and the respondent, and in due 
time notice of trial of the appeal at these sessions was served ; this notice was 
signed by Hedges. At the trial of the appeal at the quarter sessions, held for 
the said borough on the 24th day of June, 1845, it was objected by the counsel 
for the respondent, that due notice of appeal and of the trial had not been 
given, the first notice being signed by Marks, and the second by Hedges. The 
Court overruled the objection, reserving the point. Upon the merits being 

fone into, the Court found that the respondent was a licensed dealer in tobacco 
y retail, that he kept a shop in Great Yarmouth, and that upon the ^th of 
September, 1844, an officer of excise had seized in the respondent's shop, in a 
drawer, where he kept his tobacco for the purpose of sale, fifty-four and a 
half pounds of manufactured cut tobacco, which, on being subjected to the usual 
tests, was found to have had added thereto and mixed therewith four per cent, 
of saccharine matter ; that the adulteration had been made in the course of the 
manufacture, and not afterwards, and after the respondent had purchased the 
tobacco of a manufacturer as genuine tobacco, and that the respondent believed 
that the tobacco seized was genuine, and had no knowledge or cause to suspect that 
the tobacco he so purchased, and which was seized, had any saccharine matter 
added to or mixed therewith, or that it had been manufactured in any other 
way than as directed by law. The Court of Session dismissed the appeal, 
subject to a case for the opinion of the Court of Exchequer on two points, 
which were — 

1st, Whether the notice of appeal was sufficient. 

2nd, Whether the respondent had been guilty of the offence charged in the 
information. The judgment of Quarter Sessions to be quashed or confirmed 
as the Court might decide upon the above questions. If the order of Sessions 
should be quashed, then the respondent to be convicted in the mitigated penalty 
of 50/., and the tobacco seized to be forfeited. 

Jas, Wilde^ for the Crown, — In this case there are two distinct questions : first, 
as to the notice of appeal; second, as to the merits of the case. As to the first ques- 
tion, the Act of Parliament under which these proceedings are taken is the 7 & 8 
Geo. 4, c. 53, by section 82 of which Act, it is enacted, " that in case any officer 
who shall exhibit any information, or any person or persons against whom any 
information shall have been exhibited, or who shall appear and claim any 
goods, commodities, or chattels, alleged to be forfeited in any information 
exhibited before any justice or justices of the peace, as aforesaid, shall feel 
aggrieved by the judgment given thereon by such justices, it shall be lawful 
for such officer, or such person or persons, upon giving such notice as herein- 
after mentioned, to appeal therefrom to the justices assembled at the next 
general quarter sessions of the peace, and it snail be lawful for the justices of 
the peace, at such general quarter sessions, upon being served with such 
notice, and they are hereby respectively authorized and required, at such 
general quarter sessions, to hear, adjudge, and finally determine such appeal ; 
and if upon any such, either to the Commissioners of Appeal, or the justices of 
the peace at quarter sessions, any defect in form shall be found in the informa- 
tion, or in any part of the proceedings thereon, or relating thereto, or 
in the record thereof, every such defect of form shall thereupon be rectified and 
amended by order of such Commissioners of Appeal, or of such justices, 
or the major part of them.^ That is the section under which this appeal was 
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made, and, in the latter part, there is a power in the justices to cure any defect 
of form which may have arisen. 

Section 83 points out what notices shall be required to be given. It enacts, 
'* That no such appeal, as aforesaid, shall be allowed, unless the party or 
parties appellant shall, at and immediately upon the giving of the judgment 
appealed against, give notice in wiiting of such appeal to the Commissioners of 
£xcise, or justices of the peace, respectively, from whose judgment such 
appeal shall be made, and also to the adverse party or parties, on such appeal, 
and shall lodge such notice at the office, or with tne registrar of the Commis- 
sioners of Appeal, or with the clerk of the peace for the justices." Three 
notices, therefore, are necessary ; one to the justices, one to the defendant, 
or the adverse party, and the third to be lodged in the office of the clerk of the 
peace, and these three notices are to be given at the time the judgment is 
given. It then goes on to provide, " that no such appeal shall be heard unless 
the party appellant on such appeal shall, within one week, at least, before such 
appeal is to be finally adjudged, give notice in writing to the adverse party on 
such appeal, of the time and place where such appeal is to be heard.**^ This 
requires, therefore, a fourth notice ; but that fourth notice is to be given, not 
at the time of the judgment being pronounced, but within a certain 
time, a week before the appeal is to be heard. It is not, in fact, a notice 
of appeal, but a notice of the appeal being heard. These are ihe statutory 
enactments which require the giving of these notices. The question which 
arises upon these notices is this : the three first notices were given by Marks, 
anofficer of excise, attending and conducting the proceedings — the information 
is exhibited by an officer named Hedges ; Hedges was absent — Marks attended 
and conducted the case for theExcise, and hegave the three notices of appeal from 
the decision of the justices on the 25th of March, when the case was first heard ; 
the last notice was given on the 9th of June, and was signed by Hedges, who 
filed the information. Certain sections of a subsequent Act provide for the 
possible absence of an officer at the time of the conduct of the proceedings, and 
for the giving of the notice of appeal by any officer whatever. See 4 & 5 
Wm. 4, c. 51, s. 22 ; the object of which is no doubt to provide that proceed- 
ings should not drop on account of the officer being necessarily absent. By 
section 23 of the 4 & 5 Wm. 4, c 51, it will be seen that Marks was entitled, 
as the substituted officer, to sign the notices of appeal, that section providing 
distinctly for the prevention of the inconvenience before mentioned. " Any 
notice of appeal shall be given by any officer of excise, who shall attend 
and conduct the proceedings on the part of the revenue of excise, notwith- 
standing such officer may not be the officer named in the information, as 
informing or exhibiting the same." If, then, 'these notices of appeal are good, 
the only question remaining is upon the notice at the trial. It does not appear 
that because Marks gave the notice of appeal, he is therefore bound to give the 
notice of trial. 

As to the merits of the case, viz., whether the respondent has been guilty of 
the offience charged. This question arises entirely upon the late statute, 5 & 6 
Vict. c. 93, s. 3. The offence charged is, that a dealer in tobacco, that is, a 
retailer of tobacco, had in his possession tobacco which had been manufactured 
with something else than water. This Act contains more stringent provisions to 
protect the revenue than were contained in the Act 3 & 4 Vict. c. 18. This appears 
from the preamble. The present information is framed upon section 3, which 
enacts, *' That every manufacturer of, dealer in, or retailer of tobacco, who 
shall receive, or take into, or have in his possession, or who shall sell, send out 
or deliver any tobacco or snuff which shall have been manufactured with, or 

b2 
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shall have had added thereto, or mixed therewith, or into or amongst which there 
shall have been put, either before or whilst in process of manufacture, or after 
being manufactured, or in which there shall be found, on examination thereof, 
any other material, liquid, substance, matter, or thing than, as respects tobacco, 
water only, or, in roll tobacco, water and oil only, and, as respects snuff, water, 
or water and salt, or alkaline salts only, or lime-water in snuff known as Welsh 
or Irish snuff, shall forfeit 200/.'' Now, the word knowingly does not appear 
in this section, which states simply, that any manufacturer, &c., who has in his 
possession adulterated goods, snail forfeit ^00/. See the Attomey-General v. 
Lockwood (9 M. & W. 378,) as to the adulteration of beer; and Rex v. Marsh 
(2 B. & C. 717), decided upon Acts in which the word knowingly is not used. 
Crompton, for the defendant. — Great hardship and injustice would be 
occasioned by a strict application and construction of the statute 5^6 Vict. 
c. 93, which stringent enactment was made to guard against evasion by the 
guilty, not to oppress the innocent. The notices, however, are quite irregular : 
this is clear from the 7 & 8 Geo. 4, c 58, by which statute the appeal is given 
to a particular person ; and it is only on that person giving notice of the appeal 
that any appeal can be heard, or is allowed by the Act ; the appeal is the crea- 
ture of the Act, and every thing must be done which the Act says shall be done 
to give the Court jurisdiction to hear it. By the 82nd section this is only 
given to the officer exhibiting the information ; and the subsequent section 
shews what shall take place in the absence or death of the officer. The 82nd 
section says, " That it shall be lawful for such officer, or such person or per- 
sons" (those are the defendants in the information), ^^ to appeal therefrom to the 
justices assembled at the next general quarter sessions of the peace (or if there 
oe not one week between the time of giving such notice and the next general 

Siarter sessions), then to the general quarter sessions of the peace next after 
e expiration of one week." The provision, " if any defect in form shall be 
found in the information, or in any part of the proceedings thereon, or relating 
thereto, or in the record thereof, every such defect of form, &c.," relates to any 
defect in form only. This is no defect in form in the information — it is a radical 
defect — it is the appeal by a wrong person. Then, by the statute, no appeal is 
to be allowed, unless proper notice is given to the justices, and no appeal is 
to be heard unless the party or parties appellant on such appeal shall, within 
one week at least before such appeal is to be finally adjudged and determined, 
give notice in writing to the adverse party or parties. Unless proper notice of 
trial has been given, the appeal is not to be allowed ; the Court is to dismiss 
it- Here two notices only were given ; for it is not found upon the case that 
there is any notice to the clerk of the peace. 

Wilde. — It is one of the documents appended to the case. 
Cromptofi. — It is not found upon the case that there is any notice to the 
clerk of the peace. By the 21st section, the proper mode of proceeding is 
pointed out. If the officer by whom the information was exhibited shall die or 
be absent, such information shall not by such death, removal, discharge, or 
absence of such officer, abate or be diminished, but shall be continued and pro- 
ceeded in by another officer of excise, in the name of the officer by whom the 
same shall have been exhibited There have been then two mistakes here : first, 
by not giving the original notice of appeal on behalf of that party by whom 
the information was exhibited, and in nis name ; and, secondly, by giving the 
notice of trial in the name of Marks, which was done in order to rectify the 
previous mistake. 

Pollock, C.B. — Two questions are submitted for the opinion of the Court 
in this case. 1st, Whether the notices were sufficient. It appears that Hedges, 
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the informer, was absent ; Marks, who was present, and conducted the proceed* 
ings on behalf of the Excise, being dissatisfied with the judgment of the magis* 
irate, gave notice of appeal, signed in his own name, adding that he was the 
cftBcer of excise attending and conducting the proceedings in this case, on the 
part of the Commissioners of Excise, and stating that Hedges felt himself 
aggrieved by the judgment. And the notice leaves no doubt what were the 
proceedings appealed against, because it says, ^^ I shall appeal, and do appeal, 
to the Genersu Quarter Sessions of the Peace to be holden next after tlie ex- 
piration of twenty days from the date hereof, in and for the borough of Great 
Yarmouth, in the county of Norfolk, from the judgment given this day by 
William Henry Palmer and William Yetts, Esqrs., being two of her Majesty ^s 
justices of the peace for the said borough of Great Yarmouth, in the matter of 
an information exhibited on behalf of her Majesty, as well as for himself, by one 
William Hedges, officer of excise, against you, for the recovery of the penalty 
oC 900iy I am of opinion, that, under the sections referred to by Mr. Wilde, 
of the 4 & 5 of Wm. 4, c. 51, the information may be continued notwith- 
standing the absence ai the officer ; and if it were necessary to decide that 
the notice should be, in fact, in the name of William Hedges, I think 
it would be sufficient for that purpose; but I think the 28rd section, con- 
taining this passage, *^ And any notice of appeal shall be given by any 
officer of excise who shall attend and conduct the proceedings,^ does not 
apply merely to the case where there are not twenty days between the 
time of judgment being given by the justices and the next general quarter 
sessions of the peace, but it applies to all cases where notice is required to 
be given. I am therefore of opinion that the notices in this case of appeal 
and trial are sufficient. The notice of the trial is by Hedges himself. The 
second question is, whether the respondent has been guilty of the offence 
charged in the information? It appears to me, that m this case, it being 
within the personal knowledge of the party that he was in possession of the 
tobacco (indeed a man can hardly be said to be in possession of any thing 
without knowing it), it is not necessary that he should know that the tobacco 
was adulterated, for reasons probably very sound, and not only applicaUe to 
this case, but to many other branches oi the law. Persons who deal in an 
article are made responsible for its being of a certain quality. If this were a 
case of provisions, or of any matter that affected the public health, it would 
not be at all unreasonable to require persons dealing in them to be aware of 
their character and quality, and to be responsible for their goodness, whether 
they know it or not ; they are bound to take proper care, and it therefore 
appears to me, that the section referred to, whith creates this offence, namely, 
tne 3rd section of the 5 & 6 Vict. c. 93, applies to this case, whether tne 
party knew it or not. It may be said that, in this particular instance, the statute 
works a great hardship, because it is expressly found that the magistrates who 
in the first instance dismissed the information m the Court of Quarter Sessions, 
and who thereby decided in favour of the defendant, were of opinion that he 
personally had no knowledge of this violation of the law. If the law in a 
particular case works any hardship, it is either for the legislature to alter the 
law, or for the execubve department of this branch of the revenue laws to 
abstain from calling fen: the enforcement of the statute. But if we are called 
upon to put our construction upoa it, I believe we are all of opinion that the 
due construction of the 3rd and 4th sections is, that the tobacco was forfeited, 
and that the party was liable to the penalty, whether he was or not aware that 
the commodity had been adulterated in the manner in which this turns out to 
be. In reality, a prudent man who conducts his business will take care to 
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fuard against the injury he complains of, and which Mr. Crompton says he 
as a right to complain of, and he would not he exposed to it. If he examines 
the article, he may reject it, and not keep it in his possession ; or if he is incom- 
petent to do that, he may take a guarantee that shall render the person with 
whom he is dealing responsible for all the consequences of a prosecution. 
There was another point made by Mr. Wilde upon which I abstain from offer- 
ing any opinion ; it becomes unnecessary. I should be very sorry unneces- 
sarily to say, that this Court would give effect to a conviction where there had 
been notices before the magistrates, but where really, from the nature of the 
notices, they had no right to entertain the case at all. It does not apj^ear to 
me to be necessary to remark upon that part of the case. I think the notices that 
were delivered are sufficient within the statute, and that the offence against 
which the clause of the Act is directed is fully brought home to the defendant. 

Parkk, B. — I quite agree with the Lord Chief Baron in the remarks which 
he has made upon this case. There is a satisfactory answer given to the objection 
as to the notice of appeal, by looking at the two sections of the 4 & 5 Wm. 4, 
sections ^^ & 23 ; and as to the notice of trial, that is strictly according to the 
original Act upon which the appeal is brought. With respect to the offence 
itself, I have not the least doubt that the ordinary grammatical construction of 
this clause is the true one. It is very true that, in particular instances, it may 
produce mischief, because an innocent man may suffer from his want of care in 
not examining the tobacco he had received, and. not taking a warrant ; but the 
public inconvenience would be much greater if, in every case, the officers were 
obliged to prove knowledge. They would be very seldom able to do so. The 
legislature has made a stringent provision for the purpose of protecting the 
revenue, and has used very plain words. If a man is in possession of an 
article, as the defendant was in this case, and that article falls within the terms 
mentioned in the statute, there is no question but that the offence is proved. If 
there is any hardship in the case, it does not rest with those who have only to 
carry the law into effect. There is a provision in the Act, moreover, which 
enables the commissioners to meet such a case. I have not the least doubt but 
that the defendant has been guilty of the offence described in the third section. 
With respect to the other point referred to by the Lord Chief Baron, it is 
unnecessary for me to give any opinion. 

Alderson, B. — I am of opinion that the notices are quite sufficient. 
They are given by Marks, as the officer of excise. The notice states, that it 
relates to an information exhibited by Hedges in respect of himself, and for the 
Queen ; and it states that Hedges feels himself aggrieved by the decision. 
Surely, these things put together are sufficient — ^in a case, too, in which the 
notices are not to be set asiae, but are to be amended in all matters of form. 
Marks acts under the provisions of the Act, by which one officer in the absence 
of another is empowered to act for that other officer ; but I think the twenty- 
third section relieves us from any difficulty which might arise upon that. The 
notices are therefore quite regular, and therefore the judgment of the Court is 
right on that point. As to the merits of the case, I think the Court are wrong, 
because the words of the Act, though they are no doubt very stringent, are 
nevertheless very clear, and any retailer of tobacco who has an adulterated 
article in his possession is liaole to the penalty. I cannot say that the 
defendant had not the tobacco in his possession, because he clearly had 
it, and knew that he had it. He did not know it was in an adulterated state, 
but he knew be had it in his possession ; and it appears to me that knowledge 
is implied in the word possession ; that is, a man has not in his possession that 
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which he does not know to be about him ; possession includes a knowledge 
of the facts, as far as the possession of the article is concerned, but no 
farther. 

RoLFE, B. concurred. 

Order of Sessions quashed^ and the defendant convicted in the penalty 
of 501. 



COURT OF EXCHEQUER. 

Trinity Vacation. — June 24, 1846. 
William Taery v. John Newman, Esq. 

Action againtt magtstrate^^VaUdity of conviction tanderstat. 7 jr 8 Geo. 4, c. 29— CompZatn/ or infar- 
motion, by whom to be made — Party aggrieved — Jurisdiction — Summons by one justice and conviction 
by another — Adjudication of imprisonment for non-payment of costs. 

Upon the face of a conviction for stealing a tree under 7 jp B Geo. i>, c. 29, ss. 39 ff 65, it appeared that 
the complainant and the party aggrieved were different persons : Held no objection to the conviction; 
for that that statute does not require the information or complaint to be made by the party aggrieved. 

A party charged with an offence under thaUAct was summoned by one justice to appear before him; and 
upon his appearance was convicted by another justice : 

Mad, \stt that the objection was not available in an action for false imprisonment, because it did not arise 
upon the face of the conviction; but2ndh (per Parke, B.), if it did arise it could not be sustained^ 
because, when the party appeared in obedience to the summons, the Act gave any magistrate who might 
he present authority to hear and determine the matter. 

The conviction adjudged the plaintiff ** to forfeit and pay, over and above the value of the said tree, kc» 
the sum of 5s., and for the value, jfc. U., and also to pay the sum q/'R 4f. 6d.for costs, to be paid on 
or before the I9th day of March next, and in default of payment of the said sums to be imprisoned,** jfc. 
It then gave directions as to the payment and application of the other sums, and concluded, " And I do 
order that the sum of 11. 4«. 6d. for costs shall be immediately paid to the complainant** The commit" 
ment recited the order to pay *' these sums and (generally) default in payment of the said sums.'* 
Held, that the Act gave general authority to impose costs tis well as penalty or damages, and that the 
true construction of the conviction was that the condition of imprisonment applied to the non-payment 
of the penalty and damages, but not of the costs, 

TRESPASS for assault and false imprisonment against the defendant, a 
magistrate of ihe county of Buckingham. 

Plea — Not guilty, by statute. 

The trial took place before Maule, J. during the Spring Assizes, 1846, for 
the county of Buclcingham, when, at the suggestion of the learned judge, a 
verdict was taken, by consent, for the plaintiff, with 51, damages, subject to the 
opinion of the Court upon the points of Jaw which he reserved. The material facts 
proved were, that the plaintiff and another person named Gray were summoned 
on February 10,1845, to appear before Mr. Dashwood, a justice of the peace 
for the county of Buckingham, under the 7 & 8 Vict. c. 29, ss. 39 (a), and 65, (6) 

{a) Sect. 39 provides that if any person shall steal, 

or ^all cut, &c., or otherwise destroy, &c., vrith 

inteat to steal the whole or any part of any tree, &c. 

the iteiUng of such article or articles, or the injury 

done, bdnff to the amount of Is. at the least, every 
such oftnder, being convicted before a justice of the 
peace, shall, for the first offence, forfeit and pay, over 
and above the value of the article or articles stolen, 
or the amount of the injury done, such sum of money, 
not ezeeediog 5/., as to the justices shall seem meet, 
&c. 

(6) Sect. 65 enacts, ** for the more effectual pro- 
secution of all offences punishable on summary con- 
viction under this Act," — " That where any person 
shidl be charged, on the oath of a credible witness, 
before any justice of the peace, with any such offence, 



the justice may summon the person charged to ap" 
pear at a time and place to be named in such summons ; 
and if he shall not appear accordingly, then (on proof 
of the due service of the summons upon such person, 
by delivering the same to him personally, or by leav- 
ing the same at his usual place of abode), the justice 
may either proceed to hear and determine the case 
ex parte, or issue his warrant for apprehending such 
person and bringing him before himself or some 
other justice of the peace, or the justice before whom 
the charge shall be made, may if he shall so think 
fit, without any previous summons (unless where 
otlierwise specially directed), issue such warrant; 
and the justice before whom the person charged shall 
appear or be bronght, shall proceed to hear and de- 
termine the case." 
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to answer the information and complaint of one Jos. Beeves, charging them 
with stealing one ash tree, of the value of Is., the property of one £. F. Mid- 
dleton. In pursuance of this summons, the plaintiff alone appeared on the day 
and at the time and place indicated therein ; Mr. Dashwood, Mr. Newman, and 
another justice, being then assembled at petty sessions. 

When the case was called on, Mr. Dashwood was on the bench, but did not 
take any part in the proceedings, which were conducted before Mr. Newman, 
who, having heard evidence, convicted the plaintiff; and the conviction was 
drawn up in the following form : — 

♦' County of I Be it remembered, that on the 21st day of February, 1845, 
Bucks. J at Chipping Wycombe, in the county of Bucks, Wm. Tarry, 
of the parish of Hughendon, in the county of Bucks, is convicted before me, 
John Newman, Esq., one of her Majesty's justices of the peace for the said 
county, for that he, the said Wm. Tarry, on the 9th of February, in the year 
aforesaid, at the parish of H., in the said county of Bucks, one ash tree, of the 
value of Is. at the least, the property of E. F. M., Esq., then and there growing, 
unlawfully did steal, take, and carry away, against the form of the statute in suoi 
case made and provided. I, the said J. N. do therefore adjudge the said W. T., 
for the said offence (the same being his first offence) to forfeit and pay, over and 
above the value of the said tree so stolen as aforesaid, the sum of 5s., and for 
the value of the said tree so stolen as aforesaid, the further sum of Is., and also 
to pay the sum of IZ. 4s. 6d. for costs, to be paid on or before thel9th day of 
March next ; and, in default of payment of tne said sums, to be imprisoned in 
the house of correction at Aylesbury, in and for the said county of Bucks, 
and there kept to hard labour for the space of one calendar month, unless the 
said sums shall be sooner paid ; and I direct that the said sum of 5s. shall be 
paid to one of the overseers of the poor of the said parish, in which the said 
offence was committed, to be by him applied according to the directions of 
the statute in that case made and provided; and that the said sum of Is. shall 
be paid to the said E. F. M., as the party aggrieved by the said offence, who has 
not been examined in proof of the same; ancTl do order that the sum of 1/. 4s. 6d. 
shall be immediately paid to Jos. Reeves, the complainant. 

^' Given under my hand and seal, the day and year first above mentioned. 

" John Newman." (L. S.) 

The plaintiff was afterwards committed to prison under the following 
warrant : — 

** County of Bucks, ) To the constable of the parish of Chipping Wycombe, 
to wit. ) in the county of Bucks ; and to the keeper of the House 

of Correction at Aylesbury, in the said county. 

" Whereas Wm. Tarry, of the parish of Chipping Wycombe, in the said 
county, labourer, is convicted before me, John Newman, one of her Mmesty's 
justices of the peace in and for the county of Bucks, upon the oath of J. Keeves 
and others, in the parish of Hughendon, in the said county, for that he the said 
William Tarry did, on the 9th of February last, at the parish of Hughendon, 
in the said county, steal, take, and carry away, one ash tree, from a certain 
place called Green Hill, in the parish of Hughendon, in the said county, then 
and there gi'owing, of the value of Is., the property of E, F. M., Esq., contrary 
to the form of the statute in such case made and provided ; and then I, the 
said justice, adjudged the said W. T. to forfeit and pay for his said offence (the 
same being his first offence) the sum of 6s., over and above the value of the 
article so stolen as aforesaid, and for the value of the said article so stolen the 
sum of Is., and also to pay the sum of 1/. 48. 6d. for costs ; and I directed that 
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the said sum of 5s. should be paid to one of the overseers of the poor of the 
parish last aforesaid, in which the said offence was committed, to oe by him 
apidied according to the directions of the statute in such case made and pro* 
vioed ; and the said sum of Is. to be paid to E. F. M., Esq., the party 
aggrieved by the said offence, who was not examined in proof of the same ; ancl 
that the said sum of IZ. 4s. 6d. for costs should be paia to the said J. R., the 
complainant. And whereas the said W. T. has made default in payment of 
the said sums, — these are therefore to require you, the said constable, to appre- 
hend and forthwith to convey the said W. T. to the said house of correction, 
at Aylesbury, in the county of Bucks, and deliver him to the keeper thereof, 
together with this precept. And you, the said keeper, are hereby commanded 
to receive the said W. T. into your custody in the said house of correction, 
there to be imprisoned and kept to hard labour for the space of one calendar 
month, unless such sums as aforesaid shall be sooner paid and satisfied ; and for 
your so doing this shall be your sufHci^it warrant. 
^ Given under my hand and seal, this 20th day of March, 1845. 

" John Newman.**' (L.S.) 

Numerous objections were taken on the part of the plaintiff, at the trial, to 
the validity of these proceedings, but all the material points were urged in the 
fcdlowing argument. In last Easter Term, Bylea^ Serjt., obtained a rule niri 
to set aside the verdict found for the plaintiff, and to enter a verdict for the 
defendant. Against which rule, 

(TM alley now shewed cause. — This conviction is bad upon several grounds. 
Ist. It appears that the party complainant and the party aggrieved are differ- 
ent persons, whereas the statute requires that the proceedings shall be com-^ 
menced upon the information and complaint of the party aggrieved. Section 
68 shews this, because it provides that ^^ where any person shall be summarily 
convicted, before a justice of the peace, of any offence against this Act, and 
it shall be a first conviction, it shall be lawful for the justice, if he shall so 
think fit, to discharge the offender from his conviction, upon his making such 
* satisfaction to the party aggrieved for damages and costs, or either of them, aa 
shall be ascertainea by the justice." But if the proceedings under the Act 
may all take place oehind the back of the party aggrieved, and at a time, 
therefore, when the party aggrieved might not be in a condition to accept 
satisfeiction, the party convicted would be altogether deprived of the benefit of 
this provision, and the object of the legislature would be entirely defeated. 
On the other hand, unless the party aggrieved is the complainant, the danger 
of collusion, for the purpose of securing the protection of the 70th clause, (a) 
would be very great. [Alderson, B. referred to section 66, by which it is 
provided that every sum of money forfeited for the value of property stolen 
shall be paid to the party aggrieved, if knofvn, but if unknown^ shall be 
apfJied as a penalty.1 That section cannot apply to this case, because here 
the conviction itself snews that the party aggrieved is known ; and that appear- 
ing, he ought to have made the complaint. R, v. Corden (4 Burr. 2279) and 
jR. V. Daman (2 B. & Aid. 378) are authorities in support of this view. In 
the former, the conviction took place upon 6 Geo. 3, c. 14, s. 3, an Act " for 
the more effectual preservation of fish in fishponds and other waters f' and the 
Court, holding the conviction bad, said, " Here is no complaint from the 

(a) Sect. 70. " In case any person convicted of awarded for non-payment thereof or the imprison* 
ofl feace pnnishable upon ranmary conviction by inent adjudged in the first instance, or shall hare 



irirtee of this Act, shall have paid the sam adjudged been discharged from his conviction in the manner 

to be paid, together with costs nnder such con vie- aforesaid (i, f. by s. 68), t» every such case he shall 

tloa, or tisill have received a remission thereof from be released from all further or other proceedings for 

tte GrowBf or shall have suffered the imprisonment the same coiue." 
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owner, nor does it even appear to have l)een without his consent. It ou^ht at 
least to appear that it was without his consent. This is plainly implied in 
the Act of Parliament ; the giving the penalty to the owner shews it.'*' But 
in the present case there is much more than the merely giving a penalty to the 
owner. So in R. v. Daman^ which was the case of a conviction under the 
same statute, for destroying, with a net, fish in inclosed grounds, being private 
property, the Court hehl that that Act of Parliament, giving a penalty to the 
owner, recjuired the information to be in the name, or at the instance, of the 
party grieved, and that that must appear both in the information and in the 
evidence stated in the conviction. In Mideltoii v. Gale (8 Ad. & E. 155), the 
Court came to a different decision upon the construction of stat. 1 & 2 Wm. 4, 
c. 82, 8. SO ; but there were in that case no such provisions as in the 68th 
and 70th sections of this Act. 2ndlv. The case ou^jht to be heard and decided 
by the magistrate to whom the complaint is made. In the present case that 
course has not been pursued. Mr. Dash wood received the complaint and 
issued the summons ; he therefore had possession of the case, and, as the 
plaintiff' appeared in obedience to the summons, no other magistrate had juris- 
diction over the matter. It is true that the 66th section directs that if the 
party summoned shall not appear^ the justice may issue a warrant for appre- 
hending and bringing him before himself or any other justice, or the justice 
before whom the charge is made may issue such warrant in the first instance ; 
but the proceeding in this case was by summons under the earlier part of that 
bcction, and the summons required the plaintiff* to appear before Mr. Dash- 
wood, who issued it. This case, therefore, falls within the decision in Jones v. 
Gurdon (2 Q. B. 600), where the question turned upon stat. 52 Geo. 3, c. 93, 
sched. (L), rule 13 ; and the Court said, " The words are that it shall be 
lawful for any one justice, being also a commissioner, to summon the person 
accused to appear l^efore him"^ (not adding " or any other justice and commis- 
sioner,"*' or any equivalent words), "and upon appearance or default, to proceed. 
We are of opinion that this rule does not authorize any justice to hear the 
matter except that one to whom the information or complaint is made." In 
Reg. V. Ellis (2 Dowl. N. S. 361, 875 ; 12 L. J. M. C. 25), where justices 
had refused to issue a distress warrant for enforcing payment of poor-rates, 
Fatteson, J. said, " The fifth objection was, that as to the last refusal the 
magistrates had no jurisdiction, because the matter was already before the 
bench of magistrates at Skipton ; and R. v. Sainshury (4 T. R. 451), and 
other cases, were cited to shew that where one set of magistrates have posses- 
sUnif as it were^ of a case^ others cannot interfere. This is very true as 
a general rule;*"" and the learned judge then proceeded to distinguish the 
case then before the Court. R. v. Willcock (1 New M. C. 306; 1 New S. C. 
661 ; 14 L. J. M. C. 104) also supports the view now suggested. In R, v. 
Wroth (1 New S. C. 494 ; 2 D. & L. 729), S. C. nom. R. v. The Justices of 
Bucks (1 New M. C. 192), the application for a summons under the Bastardy 
Act, 7 & 8 Vict. c. 101, was made to one justice, and the order of affiliation 
by two other justices. Lastly, the statute does not authorize the justice to 
imprison fornon- payment of costs, but only for non-payment of the penalty and 
damages ; and the conviction, therefore, is bad for directing, that ^^ in default 
of payment of the said sumsj' the plaintiff* is to be imprisoned. [Parke, B. — 
The order to pay costs may be read as in a parenthesis. Aldersox, B. — 
And then the said sums would refer only to the 5s. penalty and the Is. 
damaffes.] That is not the plain meaning of the language used ; but, assum- 
ing that it could be so understood in the conviction, the commitment is not 
capable of the same explanation, for there the words, <^ whereas the said 
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W. T. has made default in payment of the said sums^^ clearly refer to the 
amount of costs as well as the other sums. In the Justice of the Peace 
(vol. 9, p- 335) there is the following note of a case of Ward v. Rolfe^ tried 
at the Norwich Spring Assizes, 1845 : — " This was an action of trespass 
against a magistrate for a conviction under the Malicious Trespass Act, 7 & 8 
Geo. 4, c. 30, s. 20 ; and Baron Parke decided, as the section under which the 
plaintiff was convicted did not in express terms give the magistrate power to award 
costs, that the magistrate had no power to commit the plaintiff* till he should 
pay the costs as well as the penalty. The learned baron intimated that the 
magistrate might give costs by virtue of the provisions of 18 Geo. 3, c. 19, s. 1, 
in cases in which he convicts under 7 & 8 Geo. 4, c. 30 ; but under 18 Geo. 3, 
c. 19, s. 1, the justice had no power to commit upon non-payment of the costs, 
unless the party against whom he awards costs has no goods upon which they 
can be levied by distress ; and as forms are given in 18 Geo. 3, c. 19, there 
could be no difficulty in giving costs under that statute." 

U'orlledg€y contra. — 1. There is nothing in this Act of Parliament to shew that 
the original information must be laid by the party aggrieved ; on the contrary, 
the words of the 65th section are quite general, that " where any person shall 
be charged on the oath of a credible witness^ and the 66th section proves con- 
clusively, that the legislature contemplated cases in which the informant and 
the party aggrieved might be different persons. The 63rd section favours this 
construction ; and the 68th section is not inconsistent with it, because the 
offender might be discharged upon making satisfaction to the party aggrieved, 
although the party aggrieved should not be the complainant. The cases cited 
are quite distinguishable. In R. v. Corden, the Court held that the conviction 
shewed no offence ; because it charged the defendant with fishing in private 
waters, and did not negative the owner"'s consent ; so that, consistently with all 
that was stated in the conviction, the conduct of the defendant might have been 
perfectly innocent; and in M. v. Daman^ the Act authorized the party 
aggrieved to recover the penalty either by action, or summarily by information, 
and the Court therefore thought that as, if an action were brought it must be 
brought in his name, so the summary proceedings must be set on foot in his 
name, or at his instance; but Midelton v. Gale (8 Ad. & Ell. 155) is a dis- 
tinct authority for the defendant. The 66th section of the Act points out the 
application of forfeitures and penalties; and the justices were bound, in their 
conviction, to direct the application according to that section. (Griffithv. 
Harries, 2 M. & W. 335.) In so doing they have exactly followed the form 
given by section 71. 2. This statute merely requires that the party charged 
shall be summoned by a magistrate to answer the charge ; it gives no direction 
that the magistrate who summons shall also hear the case ; and there is no 
principle of common law by which that is required. {Jones v. Gordon, 
2 Q. B. 600, per Lord Denman, C.J.) [Upon the last point he was stopped by 
the Court.] 

Pollock, C. B. — The questions raised in this case turn entirely upon the 
construction of the statute 7 & 8 Geo. 4, c. 29, by the 39th section of which 
the offence is created. Several objections were made to the conviction. The 
first is, that the information and complaint must be made before the magis»- 
trate by the party grieved ; but there is no foundation for that objection in 
the words of the Act. If the legislature had so intended, that intention might 
easily have been expressed ; but the 39th section itself is quite general ; and 
the 65th, which points out the mode of proceeding, directs the magistrate to 
summon any person charged upon the oath of a credible witness. So far, 
therefore, there is no limitation as to the party making the charge ; but then 
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it is argued, that the 70th section would work injustice, if the right to make the 
complaint were not confined to the party grieved. I cannot assent to that 
reasoning ; because the legislature may well have thought that a party ought 
not to be proceeded against twice for the same cause. If, as was suggested, any 
collusion took place in order to secure the protection of that section, the object 
would be defeated; because the fraud would vitiate the proceedings. {The 
Duchess of KingstorCs case, 1 Leach, C. C. 146.) The second objection is^ 
that the complaint was made before one justice, and the plaintiff convicted 
by another ; but it is unnecessary to give any opinion upon that point, because 
here is a valid conviction on tHe face of it ; and we can only look at the con- 
viction itself. If the proceedings were, in fact, without jurisdiction, the 
ptaintifF might have appealed ; or he need not have appeared before the second 
justice. Then, by section 70, if there be " a good and valid conviction,^ and 
the warrant allege, as it does, that the party has been convicted, the warrant is 
not to be " held void by reason of any defect therein." Lastly, as to the award 
of costs, I think, upon the construction of the whole Act, that the legislature 
intended the magistrate to have the same power of giving costs as of imposing 
the penalty or damages ; and that, in this respect also, the statute has been com- 
jdied with, {a) AU the objections, therefore, fail, and the rule must be made 
absolute. 

Parke, B. — As to the first point, the 68th and 70th sections create in my 
mind some doubt whether the party grieved ought not to be the complainant 
under this statute. There is certainly some weight in the argument, that great 
hardship might be inflicted upon an owner, if his right of action could be 
barred by a conviction which did not proceed upon his own information or 
that of any person authorized by him ; but the cases cited of J?, v. Corden and 
-R. V. Daman were much stronger than the present ; for they were both decided 
on the same Act of Parliament ; which gave to the party grieved a remedy by 
action. Here, however, the Act is susceptible of a different construction ; 
because the words are quite general, not pointing out any person in particular 
as the party to make the complaint. The second question is, whether any 
magistrate has jurisdiction to convict, except the one before whom the original 
complaint is made; and that entirely depends upon the words of the Act, there 
being no rule of common law upon the subject. Now, this case is distinguish- 
able from Jones v. Gordon ; because here the 65th section of the Act autho- 
rizes a single magistrate to summon the party charged to appear at a time 
and place to be named in the summons, not to appear before him. It then 
provides, that ^^ if he shall not appear,*^ that is, if he shall not appear at all 
before any justice, the justice may proceed ex parte, or he may issue his 
warrant for apprehending the offender and bringing him before himself or any 
other justice ; but if the party charged appears in obedience to the summons, 
the matter is left quite open, and any magistrate who is present may hear and 
determine the case. Upon the third point, as to the costs, although the statute 
is involved in some confusion, I think the magistrate has acted upon it cor- 
rectly; and he has pursued the form given, except in inserting the word 
" immediately." There can be no doubt that the intention of the Act was 
to make the offender pay costs, whether he were sent to prison or not ; but the 

(a) Sect. 67. ** In every case of a tumnuiry convic- mit, &e. for any term not exceeding two calendar 

tion under tibia Act, where the sum which shall be months, where the amount of the sum forfeited, or 

forfeited for the value of the property stolen or taken, of the penalty imposed, or of both (as the case 

or for the amount of the injury done, or which shall may be), together with the eosttj shall not exceed 

be imposed as a penalty by the justice, shall not be 52. ; the eomtniiment to be determinable in each of 

paid, &c., it shall be lawful for the couYfcting justice the cases aforesaid f upon payment of the amount and 

(uoIms where otherwise spcdaUy directed) to com- costs,** 
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question is, whether an iQegal condition has been imposed by directing impri* 
sonment upon a failure to pay the costs. Looking at the terms o{ the convic- 
tion, it is clear that the costs are directed to be paid at once — the penalty and 
forfeiture at a future time; and the correct construction of the conviction, 
therefore, seems to me this — that the imprisonment is awarded for non-payment 
of the penalty and damages only, and not for non-payment of the costs ; but 
when in prison the party would only be entitled to his discharge upon pay- 
ment of all three. It was then said that the commitment is bad; but 
DameU t. PhiUipps (1 Cr. M. & R. 662) is an answer to that objection. I 
am of opinion, therefore, that no illegal condition has been imposed ; and that 
none of the objections are valid. 

Alderson, B. — The form of conviction given in section 71 shews conclu- 
sively that the party, aggrieved is not necessanly the complainant. I entertain 
no doubt upon any of the points. 

Platt, B. concurring. Rule absolute. 



COURT OF QUEEN'S BENCH. 

Michaelmas Term. — November 11, 1846. 
The Queen v. The Inhabitants of Watford. 

Grmmdt qfapptalr~Birth Metdemtat^-JUmdenet — Bmnoval ofwidow^ComplavU qfehargmbiUtjf, 

A grtnmd pfapfp^d aiaUd that dm exammatiom wnt had becauie Aojffaihd to Mhtw, hy nMeiad staU^ 
memt o^yiicte , that the patmer wa», at the time the ortUr was made, aduaOy chargeable io the retpondeni 
parieh : Held, that this aid not let in the objection, that residence in die parish at the time of rdief 
aiven wae not shewn. 

Btrth gioee a eettkment wUhoutfirty dayt^ reeidemce . 

A etmj^UnaJt by the over e ee re only ie stjfMeni, 

THIS was an order for the removal of a pauper, which the Sessions had 
confirmed, subject to the opinion of this Court on a special case, the 
material parts of which are as follow : — The order purported to have been made 
on the complaint of the overseers of the removing parish, not naming the church* 
wardens. It professed to remove the pauper, Maria Lewis, as a widow, to the 
place of her maiden settlement. The examinations shewed a 6ettlementof the pau- 
per in the appellant parish by birth, but did not state that she had resided lorty 
days in that parish. The statement of relief by the pauper was '* that she was 
now actually chargeable to, and had been relieved by, the parish of St. John, at 
Hackney, for several weeks last past with money and bread, and one shilling 
on the day of her examination.*^ She also said she did not know the place of her 
deceased husband^s settlement. Joseph Dossett, the relieving officer of the 
Hackney Uniou, in the county of Middlesex, said that ^^the said Maria 
Lewis is chargeable to, and has been relieved by, the parish of St. John, at 
Hackney, with bread and money for seven weeks last past, and with one shilling 
on this Ist day of December, 1844.'' 

The grounds of appeal against this order, so far as the ;same related to 
the sufficiency of the examinations on which the order was made, were the 
following: — First, that the examinations on which the said order of re- 
moval was made, are bad, defective, and insufficient on the face thereof 
respectively, and fail and omit to shew by sufficient statement of fSacts, 
and i>y proper and legal evidence of such facts, that the said Maria Lewis 
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was, at the time that the said order was made, actually chargeable to your said 
parish of St. John, at Hackney. Secondly, that the said examinations are also 
wholly insufficient to warrant and support the said order, inasmuch as they fail 
and omit to shew that the said Maria Lewis ever inhabited in our said parish of 
Watford for the space of forty days at the least, so as to gain a legal settlement 
there. Thirdly, that the saicf examinations are also wholly bad, defective, and 
insufficient to warrant and support the said order, inasmuch as they contain no 
evidence whatever tending to shew any settlement in our said parish of Wat- 
ford of James Lewis, named as the husband of the said Maria Lewis in her 
said examination or that the said James Lewis ever was settled in our said 
parish. Fourthly, that the said examinations are also wliolly bad, defective, 
and insufficient to warrant and support the said order, inasmuch as they fail 
and omit to shew that the place of the last legal settlement of the said James 
Lewis, mentioned as the late husband of the said Maria Lewis in her said 
examination, is unknown, and cannnot be ascertained. When the appeal came 
on to be heard, the appellants insisted that the order of removal oujnjht to be 
quashed, on account oi the insufficiency of the examinations on which it was 
made, as pointed out in each of the above grounds of appeal respectively- The 
Court of Quarter Sessions overruled each of these objections, and held the 
examination sufficient, and confirmed the order of removal, subject to the 
decision of the Court of Queetfs Bench. The appellants also insisted that the 
order of removal was bad, for not shewing on its face that it was made on a 
sufficient complaint by parish officers having authority to complain in such 
behalf. This objection was also overruled by the Sessions. 

Prendergast, in support of the order. — 1. If the objection be to the state- 
ment of relief, it is answered by the clear and necessary meaning of the words. 
What could be more definite than that she has been relieved for several weeks 

Sast with bread and money, and with one shilling on the day of the removal ? 
fo other question is raised upon this ground of appeal. [Pashley. — The point 
intended to be raised is, that it is not shewn she was resident at the time of 
relief given.] That is not open to discussion now. The ground of appeal is 
directed only to the fact of chargeability ; but if it be open, Reg, v. Rotherham 
(8 Q. B. 776) is an answer to it. The examination is taken upon the same 
day and before the same justices by whom the order is made. It is manifest 
that she was relieved in the parish. 2. The objection as to the removal to her 
maiden settlement cannot be supported since the well-considered decision of 
Reg. V. Birmingham (supra, i. 451 ; 15 L. J. 65, M. C). It is not necessary 
to mquire into the husband^s settlement at all. This is in accordance with the 
older authorities. (1 Nol. 298.) 3. The objection that there is not a good 
birth settlement without proof of residence is quite novel. Forty days'* residence 
has never been held requisite for this settlement. The statutes before 13 & 
14 Car. 2 treat birth as giving a right of settlement. Thus 11 H. 7, c. 62, 
allowed a beggar to beg " where he was best known or born.'^ So 12 Rich. 2, 
c. 7, directs beggars to remove to the towns where they were born. The reso- 
lutions of the judges in 1638 state, " that the law unsettleth none that are 
lawfully settled, nor permits it to be dond by a practice or compulsion, and 
every one who is settled as a native, householder, or sojourner, an apprentice, 
or servant for a month at least, without a just complaint made to remove him 
or her, shall be held to be settled.'^ Birth settlement has always been treated 
as a settlement, although liable to be displaced by proof of any other. {Reg. 
y. SL Mary'sj Leicester , 3 A. & E. 644.) Prima facie, the birthplace is the 
settlement of the child. {Cripplegate v. St. Saviour^s, 2 Bott. 27 ; SpUalfields 
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V. St. Andrew^ Holbom^ Fort. 807.) As to the objection that the complaint 
is made by the overseers only, it has never been held that both overseers and 
churchwardens must join. 

Pashleyj contra. — The question as to residence being necessary to a birth 
settlement turns upon the statute itself. The 13 & 14 Car. 2, c. 12, is highly 
penal, and must be construed strictly. It is in these words : " That the justices 
are to remove such person or persons to such parish where he or they were 
last legally settled, either as a native, householder, sojourner, apprentice, or 
servant, for the space of forty days at least." The words " forty days'^ must 
refer to each member of the preceding sentence. " Settled "^ is not used in 
the modern sense of where their settlement is, but rather where they reside. 
(Reeve's History of the Law, vol. v. p. 19 ; Lambarde, Duties of Constables, 
p. 51; 9, Bulstr. p. 351, were cited.) In Bum''s Justice, tit. Poor, p. 411, it is 
Slid, "It would seem that a residence of forty days is essential to be acquisi- 
tive of a birth settlement.'' [Ekle, J. — Read on.] " But the tacit convention 
cf parishes not to insist upon it would most probably induce the Court of 
King s Bench to remove such an objection if it were now set up.'' [Lord 
Dexmax, C.J. — Do you expect us to decide against the common sense of all 
mankind ?"] It may be that parishes have acted upon this view, but if it be 
a mistake, one convention will not make law. Such a suggestion was repu- 
diated in Rev v. Eriswell (3 T. R. 707). [Erle, J. — What does native mean.?] 
Settled as a native is at least an ambiguous term, and the statute must be 
construed strictly. It creates a qualified serfdom, an ascription to the soil, and 
is inconsistent with liberty. 2. The chargeability is not shewn. Relief and in- 
habitancy are both essential ingredients. {Reg. v. Bradford, suproy i. 522 ; 2 New 
Sess. Cas. 330.) [Coleridge, J. — Was not that a decision on another point .^] 
I thought on both. [Wightman, J, — Nothing was there said in objection to 
the ground of appeal. Coleridge, J. — Your present objection was not 
suggested to any one of us by the ground of appeal.] It was taken at the 
sessions, and is sufficiently specific. The facts which constitute chargeability 
are inhabitancy and relief, and therefore both are aimed at by this ground of 
appeal. Reg. v. Rotherham (3 Q. B. 776) is not in point, as that was on cer- 
i'wrarij and the Court looked at all the documents together, to support them 
by reasonable intendment. Here it is not shewn exactly where and when the 
relief was given. (He referred to Reg, v. High Bickington, 1 New Mag. Cas. 1 ; 
3 Q. B. 790; Castrique v. Bernaho, 6 Q. B. 498.) 2. Reg. v. Birmingham is 
not impugned as to the ground upon which it was decided. But since the effect 
of the orcler, according to Reg, v. Rugeley (8 T. R. 620), will be to decide also 
the settlement of the husband, some evidence of his having gained a settlement 
in the appellant parish should be given. 8. The complaint is also insufficient. 
The overseers are not the same as churchwardens. {Rex v. Cambridgeshire 
Justices, 7 A. & E. 408 ; Ex parte Harnley, 1 D. & L. 673 ; Reg. v. Bed- 
xngham, 13 L. J. 75, M. C. ; supra, i. 2.) [Erle, J. — Is not the definition of 
overseers, churchwardens and substantial householders?] 

Loud Denmax, C. J. — I think that none of the objections can be maintained. 
The first is, that it does not appear by the order that the pauper was actually 
chargeable. This must be taken in the ordinary sense, and can only be read as 
pointing to an imperfection in the order, as to the facts of chargeability. It is 
not, therefore, open to contend that a statement of chargeability is deficient for 
not shewing that the pauper was not resident in the parish when relieved. If the 
point, astoresidence,wasintendedto have been raised, the ground of appeal should 
nave been more specific. The second objection is, that the pauper is not shewn 
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to have inhabited for forty days in the appellant parish. This is a birth 
settlement, and die objection has slept ever since the Act passed. A reference 
to the state of the law at the time may throw some light upon a statute, and 
therefore it is to be remembered that then, and ever since, it has always been uni- 
formly understood that birth gives a settlement, and the words will well bear 
that meaning if they do not imply it disnnctly. The third is an ingenious 
objection grounded upon Reof v. Rugeley, that some evidence should be given of 
the settlement of the husband being in the appellant parish ; but I think, first, 
that Reof. v. Birmingham was well decided, and that this refined objection is not 
maintainable. I might, perhaps, meet it with as refined an answer, that there is 
a presumption that the maiden settlement is the same as the husband's, for if it 
were not, it is the interest of both parties to ascertain ; of the respondents, to 
save themselves the expense of a useless removal, and the appellants to get 
rid of the settlement otherwise fixed upon them. But no inference need be 
drawn, for it is the settlement of the wife only that is the subject of inquiry 
and adjudication, and that appearing, and her husband's not being known, it is 
unnecessary to seek further. The other objection is briefly answered, for the 
statute says, the complaint is to be by the churchwardens or overseers. 

CoLEKiDGS, J. and Wightman, J. concurred. 

Eble, J. — If it should be requisite, I should wish to consider whether the 
true definition of overseers be not churchwardens and substantial house- 
holders. 

Order of Sessions confirmed. 
E. W. 
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Barnett v. Cox and Akotheb. 

Action against magistrates — Period of RmitatioH — Metropolitan PoHce Acts — 2 ff 3 Vict, c. 47 — 
24-3 f^ict. c 71, onJ 3 4- 4 Viet, c 84r— ** Local and Personal Acts**^Stat 5^6 Vict. c. 97. 

Two comity JustieeSf sitting together in a mstropoBian poUce court, under the %th section of 3k 4 Vict, c. 84, 
and acting in the execution of the 2 ff 3 Viet, c, 47, .or of any of the Metropolitan Police AcU, are 
entitled to the seme protection as police magistrates appointed under 2 jf 3 Vict. c. 71 ; and an action 
brought against them for an act aone, or omitted to be done, in pursuance of those statutes, must be 
commenced within three months. 

The MdropoUian PoUee Acts are not ** public, local and personal Acts,^* or Acts of a ** heal and 
personal nature,** within the meaning of5ff6 Viet, c, 97. 

TRESPASS for false imprisonment against two magistrates of the county of 
Middlesex. Plea — Not guilty, by statute. At the trial, which took place 
before Lord Denman, C. J., during the sittings in Middlesex, after last Trinity 
Term, it appeared that the plaintiff was charged before the defendants, sitting at 
one of the metropolitan police courts, with an assault upon a constable whilst in 
the execution of nis duty, under 2 & 3 Vict. c. 47, s. 18, and was convicted by 
them, and committed to prison. The action had been commenced within six, 
but not within three months, from the date of the imprisonment complained of; 
and, on the part of the defendants, it was contended that the action was too 
late. The learned judge, being of that opinion, directed a nonsuit. By s. 41 
of the 10 Geo. 4, c. 44 (Metropolitan Police Act), all actions brought ior any 
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thing done in pursuance of that Act, must be commenced within six calendar 

months from tne act complained of ; and the 2 & 3 Vict. c. ^T, s. 79, provides 

that that Act is to be construed as one with the stat. 10 Greo. 4, c. 44. The 

Stat. 2 & 3 Vict. c. 7I9 which provides for the appointment of additional police 

magistrates in the metropolitan district, requiies, by s. 53, that all actions 

brought for any thing done in pursuance of that Act, or in execution of 

the powers and authorities thereby conferred, shall be commenced within 

three months from the commission of the act complained of. Then by s. 6 

of 3 & 4 Vict. c. 84, it is enacted, ^^ That any two justices of the peace having 

jurisdiction within the metropolitan police district, shall have, while sitting 

together publicly in the court or room used for holding special or petty 

sessions of the peace, in any part of the said district within the Umits of theur 

commission, except in the divisions to be assigned to the police courts already 

established, and any two justices of the peace for the city of London and 

the liberties thereof, having jurisdiction within the city of London and the 

liberties thereof, shall, within the said city of London and the liberties thereof, 

have all the powers, privileges, and duties which any one magistrate of the said 

police courts has while sitting in one of the said courts, by the two recited Acts 

of the last Session of Parliament, or either of them ; provided always, that 

whenever a new police court shall have been established within the metropolitan 

police district, and a division assigned to such court, as aforesaid, such justices 

shall not act in that division, in the execution of the two said Acts, or either of 

them, elsewhere than at such court ; and that at every police court at which the 

regular attendance of a police magistrate shall have been ordered by her 

Majesty, as hereinbefore provided, the police magistrate, while present in such 

court, shall act as the sole magistrate thereof." 

Bramwell in this Term (Tuesday, Nov. 3), moved for a rule to shew cause 
why the nonsuit should not be set aside, and a new trial granted. — The question 
is, whether the plaintiff was bound to bring his action within three months ; if 
so, the nonsuit is right ; but it is submitted that the plaintiff had six months 
within wh ich to commence his action. It may be admitted, that if the defend- 
ants had been appointed under the 2 & 3 Vict. c. 71, the plaintiff must have 
brought his action within three months, because that is the hmitation imposed 
by the 53rd section of that Act. In Haxeldine v. Gr(me (3 Q. B. 997), the 
judgment of the Court proceeded on that ground. There the defendant was a 
police magistrate appointed under 2 & 3 Vict. c. 71 ; and Lord Denman, C. J., 
in giving judgment, said : " Whep so appointed, the statute invests him with 
the ordinary authority of a justice of the peace, with certain restrictions. It 
appears to us, therefore, that when he is exercising the most ordinary jurisdic- 
tion of a justice of the peace, he is acting in execution of a power and authority 
conferred on him by the Act, as much as a commissioned justice doing the 
same thing would be acting in execution of a power and authority conferred by 
the commission.'^ This is the view taken of that case by Maule, J. in Eliot v. 
Allen (1 C. B. 18, 36). But these defendants did not derive their authority 
from 2 & 3 Vict. c. 71 ; nor was the act complained of done in pursuance of 
that Act, or in execution of the powers ana authorities given by it. They 
were justices appointed under the general commission of the peace for the 
county of Middlesex ; and they were rendered competent to make this convic- 
tion by the statute 3 & 4 Vict. c. 84, s. 6 ; which authorizes two county magis- 
trates to exercise the office of one police magistrate under certain circumstances; 
and confers upon them, whilst sitting as police magistrates, all the powers and 
privileges to which ordinary police magistrates are entitled. It was argued at 
the trial, that they must have the same protection, because they were required 
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to discharge the same duties, and were invested with the same powers ; but 
the question is, whether they acted in pursuance of the 2 & 3 Vict. c. 71, or in 
execution of powers conferred by that Act ; and they certainly did not. Then 
that leaves the limitation of six months established by the former Acts, 2 & 3 
Vict. c. 47, and 10 Geo. 4, c. 44, in force as regards the present case. The 
result is this: that in all cases particularly provided for by 2 & 3 Vict. c. 71, 
or in which the justices who act were appointed under that statute, the limita- 
tion of three months applies ; but that any magistrate, not appointed under 
that Act, who acts in execution of the powers either of the 10 Geo. 4, c. 44, or 
2 & 3 Vict. c. 47, is subject to an action at any time within six months. 
Secondly, one uniform period of limitation has been established by the 5 h 6 
Vict. c. 97, 8. 5. That section recites, that " divers Acts, commonly called 
publicj localj and personaly or local and personal Acts^ and divers other ^cts of 
a local and personal nature, contain clauses limiting the time within which 
actions may be brought for any thing done in pursuance of the said Acts 
respectively ; and that the periods of such limitations vary very much, and it is 
expedient that there should be one period of limitation only;"^ and enacts, 'Hhat 
from and after the passing of this Act, the period within which any action may 
be brought for any thing done under the autliority, or in pursuance of, a?ii/ 
such Act or Acts, shall he two years ; or, in case of continuing damage, then 
within one year after such damage shall have ceased ; and that so much of any 
clause, provision, or enactment, by which any other time or period of limitation 
is appointed or enacted, shall be repealed." Now, the Metropolitan Police 
Acts are clearly local Acts ; they are confined in their operation to a certain 
district, and although the population of that district is very large, that can 
make no difference. It is impossible that the Court can adopt amount of popu- 
lation as the criterion ; but, even if it did, the statute 3 & 4 Vict. c. 84, under 
which the defendants acted, can only apply to a small district. Neither is it a 
conclusive criterion that the Act contains a clause making it a public Act, or 
that it is classed and printed as a general Act. In Richards v. Easto (15 Law 
Journal, Exch. 163), the Court held, that the Metropolitan Building Acts (14 
Geo. 3, c. 78, and 7 & 8 Vict. c. 84), though classed among the general Acts, 
were of a local and personal nature within the meaning of 5 & 6 Vict. c. 97 ; 
and in Cock v. Gent (12 M. & W. 234), the same Court decided that a Court 
of Requests Act, having a clause making it a public Act, was, notwithstanding^, 
a " public, local, and personal Act,'' and fell under the operation of 5 & 6 Vict. 
c. 97. . Cur, adv. vtdt. 

Lord Denman, C. J., now delivered the judgment of the Court. — This was an 
action against two of the magistrates of the county of Middlesex, for a com- 
mittal under the 2 & 3 Vict. c. 47, s. 18. The plaintiff was nonsuited because 
the action was not commenced within three months ; and he has moved for 
a rule nisi for a new trial, on the ground that the nonsuit was wrong. It is 
decided, that if the plaintiff had been committed by a police magistrate under 
the 2 & 3 Vict. c. 71, his right of action would have been barred at the end of 
three months. {Hazeldine v. Grove, 3 G. & D. 210.) The defendants were 
not so appointed, but were two magistrates acting under the 3 & 4 Vict. c. 84, 
s. 6, by which it was provided that two magistrates of the county, sitting in 
the usual place of holding a police court within the metropolitan district, should 
have all the powers of police magistrates acting under the 2 & 3 Vict. c. 47, 
and 2 & 3 Vict. c. 71. The defendants, therefore, having all the privileges of 
police magistrates, by virtue of the above-mentioned statute, have the privilege of 
the limitation of three months to any action brought against them, as much as 
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if they had been police magistrates. It is contended, secondly, that the Acts 

above mentioned, relating to the metropolitan police, are Acts i^hich are ^Mocid 

and personal,^ or are " oi a local and personal nature,'^ within the 5 & 6 Vict. 

c 97) and so repealed as to the limitation of three months ; but we are of 

opinion that the Acts in question are not within the 5 & 6 Vict. c. 97 ; 

they are collected with the public and general Acts, and not with the 

local and personal Acts, according to the direction of the two Houses of 

Parliament (a) mentioned in the case, argued in the Court of Exchequer last 

Hilary Term, of Richards v. Eaato (15 Law Journal, 163, Exch.J ; and 

they are not, in our judgment, of a local and personal nature witnin the 

meaning of this Act of Parliament considering the public importance 

of the rights they involve, and the generalitjr of their application in all 

the police districts within the metropolitan district. Therefore, in this case, 

there will be no rule. 

Rule refused, 

B. 



COURT OF QUEEN'S BENCH. 

Michaelmas Term. — November 21, 1846. 
Spence v. Meynell and Another. 

Action against magistrates Jbr false imprisonment^Damages* 

In an action of trespass Jbr ftdse imprisonment, brought against justices, the plaintiff cannot recover in 
damages the amount of costs incurred hy him in an unsuccessful application to a judge for his 
discharge on the return to a writ of habeas corpus, unless they be alleged as special damage in the 
dedaraHon. 

TRESPASS for false imprisonment against two magistrates of the county 
of York, tried before Rolfe, B., at the Summer Assizes for that county, 
1845. The declaration was in the usual form, but contained no allegation of 
special damage. Plea — Not guilty, by statute. At the trial it appeared that 
the plaintiff had been committed to prison by the defendants under a void 
warrant ; (6) but that after he had been in custody some time, a second warrant 
was lodged with the gaoler, which was free from the defects apparent in the 
first. When the plaintiff had beenin prison about two months, he sued out a 
writ of habeas corpus^ upon which he was brought up, together with the 
second warrant, before Coleridge, J., during the winter Assizes of 1844, and 



(a) The foUowiog is the passage of the judgment 

referred to : — ** The Act of the 14 Geo. 3, c. 78, was 

not an Act eomnundy called public, local, and per- 

sooal. That designation did not take place until long 

after the statute passed. On the 1st May, 1797, the 

House of Lords resolved that the Queen's Printer 

should dass the general statutes, and special and 

public, lent and prirate, in separate volumes ; and 

on the 8th day of May, 1801, there was a resolution 

of the House of Ck)mmon8, agpreed to by the House 

of Lords, tibat the general statutes and public local 

and personal in each session should be classed in 

separate volumes : that was the commencement of 

that division of the statutes." 

(6) The plaintiff was convicted with three other 
persons, under the 4th section of 11 Geo. 2, c. 19» 
for the fraudulent removal of goods to prevent the 
landlord from distraining them for rent ; and or- 



dered to pay the penalty by that section imposed. 
The warrant of commitment, under which he was 
sent to prison, was for want of a distress upon 
which that penalty might be levied ; and the follow- 
ing objections, amongst others, were taken to the 
proceedings : — That the summons did not shew that 
there was any complaint in writing, and that it was 
signed by a single justice only ; that the conviction 
did not state or shew that the justices who con- 
victed were *' justices residing near the place whence 
such goods and chattels were removed, or near the 
place where the same were found, not being in- 
terested in the lands or tenements whence such 
goods were removed ; *' that the plaintiff was con- 
victed in his absence ; and that the adjudication 
was of a joint penalty upon the plaintiff and three 
others, without stating how much was to be paid bj 
each. 
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remanded. The learned judge, at the trial, told the jury that the plaintifT 
was entitled to a verdict, but that, in estimating the damages, the^ ought not 
to include the expense of tlie application to Coleridge, J., and the jury found a 
verdict for the plaintiff, with one farthing damages ; but it was arranged that 
the verdict should be increased by the amount of those costs, as taxed, if the 
Court should be of opinion that the plaintiff was entitled to them. 

BaineSj accordingly, in the following Michaelmas Term (Nov. 8), obtained 
a rule nisi for a new trial, or to increase the damages by the amount of the 
costs above mentioned. 

Knowlea (with whom was Bliss) now shewed cause. — It is clear that the 
expenses in question cannot be recovered in this action, because they are not 
laid in the declaration as special damage. They are not expenses which 
necessarily accrued from the act of the defendants ; and when that is the case, 
the rule is, that the plaintiff cannot give evidence of them unless they are 
particularly stated in the declaration. (1 Chitt. on Pleading, 396, ed. 1836.) [He 
was then stopped by the Court.] 

Baines ana Hallf contra. — Whatever the plaintiff did for the purpose of 
obtaining his release is to be considered as necessarily incident to the wrongful 
act of the defendants. [Lord Denman, C.J. — Surely there is no presumption 
of law that expenses of this sort would result from the imprisonment.] It was 
the only mode by which he could obtain his discharge. There is a great 
distinction in this respect between the expenses of a successful and those of an 
unsuccessful application ; if the application to be discharged be successful, 
the duration of the imprisonment is shortened ; the trespass is at an end, and 
the costs incurred are strictly in the nature of consequential damages, and must 
be stated in the declaration ; but it is otherwise of an unsuccessful application. 
In that case the trespass continues, and the costs incurred are but a measure of 
damages ; they shew the value which the plaintiff sets upon his own liberty, 
how costly a treasure he considers it, and how great a price he was willing to 
pay in order to regain it. In Battens case (9 Rep. 54), it is said : '^ In 
assize of nuisance, quare divertit cursum aqucB^ &c., and assigned that he 
made a trench across a river, which came to the plaintiff^s mill, so that it was 
misturned, insomuch that where the mill used to grind three quarters, &;c. in a 
day and a night, it could now grind but a bushel ; and also that the said water 
did drown fifteen acres of the plaintiff's meadow, adjoining to the same mill, 
so as, where he used to have forty loads of hay in them, he could now have 
but seven, &c.'" Now, taking that illustration of land flooded by water, so as 
to reduce the number of quarters which it would produce, suppose the defen- 
dant were to answer that it actually produced as much as before, would not 
the plaintiff be at liberty to meet that by shewing that he had laid out 600/. 
upon the land, and would not that 500/. be a measure of the damage which he 
bad sustained ? It was understood at the trial that the amount of these ex- 
penses was to be added to the verdict, if the Court should think it right. 

Lord Denman, C. J. — Mr. Hall has only convinced me that the plaintiff 
would be entitled to the amount of these expenses when taxed, if he were 
entitled to any thing ; but I think he is not. This is a particular consequential 
damage, which might or might not result from the imprisonment, and therefore 
it ought to have been stateain the declaration. 

The other Judges (a) concurring. Rule discharged. 

(a) Coleridge, J.^ Wightman, J., Erie, J« 
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COURT OF QUEEN'S BENCH. 

Michaelmas Term. — November 23, 1846, 
The Queen v. Harbison and Others. 

MandammM — Ptodudum qf appoiniwieni qfQ v e n$tn» 

A mandamus wiU not he granted to compel an otfereeer to produce his appoinim$nt,for the purpose of 
enMmg tko appikamt to contest its vatiditjf upon a certiorari^ ae thit might he doneupon appeal todit 



GODSON and Ramshay shewed cause against a rule nUi obtained by 
Pashley for a mandafntM to the overseers of the parish of Kirby to pro- 
duce to the applicant their appointment. There is no honajide object in this appli- 
cation; and, without going into the question of law, as to wbetner a mandamiu% 
will be issued for such purpose, it is clear that it ought not to be issued here. It 
appears the applicant, Mr. Tennant, was dismissed from his situation as assist- 
ant overseer in this parish, and has ever since done every thing to annoy the 
parish by litigation. He professes to doubt that one of the overseers is not a 
substantial householder. We have an affidavit of Alderman Thompson, the 
largest rate-payer in the parish, who states, that the overseer is a substantial 
householder ; and that he believes all the parishioners are satisfied with the 
appointment. It appears that the applicant knew the names of the magistrates 
who signed the appointment, and he might therefore have appealed ; and in fact 
since this rule was obtained he has appealed. So also, if the appointment wa$ 
bad upon the face of it, he could have appealed against it on that ground. This 
is quite a novel application, and is a mere vexatious proceeding. {Rex v. 
Clear ^ 4 B. & C. 899 ; and Rew v. Leicester y ib. 891, were referred to.) 

Pashlepy contra. — The facts upon which this application was made remain 
uncontradicted. It appears that he applied to the magistrates to see the appoint- 
ment, and they referred him to the overseers, who refused to produce it. He has a 
right to the production. Even if there is no appeal, or the time for the appeal 
gone by, henas a right to inspect public documents of this kind. The parish 
accounts may be inspected. (Rew v. Great Farringdon^ 9 B. & C. 541.) (He 
also cited Reg. v. South Holland Drainage, 8 A. & E. 4S9; Fow v. Jonesy 
7 B. & C. 736 ; Ex parte Barnes, 2 D. N. S. 20 ; Rew v. Tower, 4 M. & S. 
62 ; Ex parte Hutt, 7 D. P. C. 690.) It was impossible to tell what was the 
fault in the appointment until it was seen, and no certiorari could have been 
obtained without a copy of the document. {Reg. v. Manchester and Leeds 
Railway, 8 A. & E. 413.) 

Lord Denman, C. J — I think it a most unreasonable application, and no 
authority has been brought before us in its favour. 

Coleridge, J. — I regret that I granted the rule nisi. I did it only upon 
the belief that it was not a settled point, and not fit therefore for me to decide* 
Both the surmised objections were clearly grounds of appeal, and this is only 
an attempt to get at a defect in a circuitous way^ when tnere is a mode pointed 
out by tne law. 

Rule discharged with costs. 
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COURT OF QUEEN'S BENCH. 

Michaelmas Term, — November 25, 1846. 
Re Van Boven. 

Convieiion under the SmuggUng Act, 8 $ 9 Vict, c, ^^-^Negativing exceptions^ Jurisdiction of 

justices. 

The Stat SjJ* 9 Vict c. 87, s. 2ffotfeits " any foreign vessel found within one league of the coast of the 
United Rngdom^** and having on hoard any tohacco^staUcs, (fc By s. 50, ** every person, not being 
a subject of her Majesty who shall be found on board any vessel liable to forfeiture, '* for being found 
within the prohibit^ distance, having on board such goods as sulject her tojotfeiture, shall, upon being 
convicted of the said offence before any two justices, be sentenced to imprisonment. The 4/A section 
enacts, " that nothing herein contained shall extend " to render vessels Hable to forfeiture under the 
various particular circumstances therein mentioned. 

Held, by Coleridge, J„ and Erie, •/• (dubitante Lord Denman, C. J,), that in a conviction under the 
5M section it is not necessary to negative the exceptions spec{fiedin^ the 4tA. 

JBy s, 58, power is given to any justice, before whom persons detained by officers of customs for any 
offence under the Act mau be brought, to order the detention of such persons for a reasonable time, at 
me expiration of which Aey are to be brought before any two justices, who are thereby authorized and 
required finally to hear and determine the matter. ' Held, that the jurisdiction of the justices was net 
by this section Umited to a hearing at the expiration of the period of detention ; an^ that if the defendants 
were brought up pursuant to the first order qf detention, and the matter was not then heard, but another 
order made for thar detention to a future day, the justices would stiU have jurisdiction to hear and 
determine the matter on thatfiUure day, 

A WRIT of habeas corpus had issued, directed to the keeper of the house 
of correction at Louth, in the county of Lincoln, to bring up the body 
of James Van Boven, to which writ the said keeper had returned the following 
warrant of commitment : — 

** Borough of Grimsby, 1 To James Watt, an officer of customs, and to 
parts of Lindsey, > John Joseph Brian, the gaoler or keeper of the house 
County Lincoln, to wit. J of correction at Louth, in the parts of Lindsey, in 
the county of Lincoln. 

" Whereas James Van Boven has this day been duly convicted before us, 
William Brookes, Esq., mayor, Thomas Bell, and Charles Perceval Loft, Esqs., 
three of her Majesty's justices of the peace in and for the said borough of 
Grimsby, in the said parts of Lindsey and county of Lincoln, uport the infor- 
mation of Samuel Mayor, Esq., an officer of customs, who was directed by the 
Commissioners of her Majesty'^s Customs to prefer the same ; for that within six 
months now last past, that is to say, on the 19th day of August, A.D. 1846, 
he, the said James Van Boven, not being a subject of her Majesty, and being 
liable to be detained for the ofience therein mentioned, was found on the high 
seas, within one league of the coast of the United Kingdom, to wit, within one 
league of the coast of the county of Lincoln, on board a certain vessel then 
and there liable to forfeiture, under the provisions of a certain Act, relating to 
the customs, made and passed A.D. 1845, intituled, * An Act for the Pre- 
vention of Smuggling;' lor that the said vessel, being a foreign vessel, was, on 
the said 19th day of August, A.D. 1846, found on the high seas aforesaid, 
within one league of the coast, &c., the said vessel then and there having on 
board, whilst the said vessel was within the said space of one league from the 
said coast, and whilst the said James Van Boven was on board thereof^ 
divers, to wit, ^,688 pounds weight of tobacco-stalks, contra formam, &c. 
And whereas the said J. Van Boven was, on the day and year last aforesaid, 
for the offence aforesaid^ detained by one James Watt, being then and there an 
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officer of customs, and by him taken, brought, and carried into a certain place 
on land in the United Kingdom, to wit, into the parish of Great Grimsby, in 
the said borough, &c. And whereas we, the said justices, did adjudge that 
the said J. Van Boyen should, for his said ofience, be imprisoned in the house 
of correction at Louth, in the parts and county aforesaid, and be there kept 
to bard labour for the term of six calendar months : These are therefore to 
require you, the said James Watt, forthwith to take, carry, and convey the 
said J. Van Boven to the said house of correction at Louth, in the said parts 
of Lindsey, 8ec., and to deliver him into the custody of the gaoler or keeper 
of the said house of correction; and we, the said justices, do hereby autho- 
rize and require you, J. J. Brian, the gaoler or keeper of the said house of 
correction, to receive and take the said J. Van Boven into your custody, and 
to keep the said J. Van Boven, for the said term of six calendar months, to 
bard labour. Given under our hands and seals, at Great Grimsby, &c., this 
l«t day of September, A.D. 1846." 

By the affidavits upon which the writ had issued, it apf)eared that the pri- 
soner, with two other persons, had been arrested by officers of customs, on 
board the Untememungy a Dutch vessel, off the coast of Lincolnshire, on the 
19th of August, 1846, pursuant to the provisions of 8 & 9 Vict. c. 87, s. 50 ; 
that on the 21st they were taken before two ma^strates of the borough of 
Great Grimsby, who ordered them to be detained in the borough gaol until 
Monday, the 31st of August ; that on that day they were brought before the 
three magistrates who signed the above warrant, and the case of one of the 
prisoners was heard and decided ; that one of the magistrates, it being then 
about one o'clock, stated that he had another engagement, and that the case of 
Van Boven and the other prisoner must be postponed to the following day ; 
that the attorney for the prispners objected to that postponement, in which, 
however, the magistrates persisted, and the prisoners were detained until the next 
day in custody ; that on Tuesday, the 1st of September, Van Boven and the 
other prisoner were brought before the same magistrates ; that their attorney 
then objected that the magistrates had no jurisdiction, and the prisoners, acting 
upon his advice, handed in a written refusal to plead upon that ground ; but 
that the justices proceeded to hear the case, and sentenced Van Boven to six 
months^ imprisonment. The affidavit of the attorney, stating the grounds of objec- 
tion to the conviction, as required by stat.. 8 & 9 Vict. c. 87, s. 101, (a) stated 
in substance that the commitment set forth no offence under the Act ; that the 
magistrates had given to the gaoler no warrant or authority in writing for the 
detention of the prisoner from the 21st to the 31 st of August; and lastly, 
that the justices lost their jurisdiction by not proceeding to hear the case on 
the 81st. 

Ltishj on Tuesday, November 24, moved that the prisoner be discharged. 

Jlgrci*, Attorney-General, Z>tinda«, Solicitor-General, and Lawc*, opposed the 
discharge. — The first ground of application is, that the conviction, as set out in 
the warrant, states no offence ; but it is enough to follow the words of the Act 
(s. 103), (6) and this conviction does so. By the terms of the 103rd section no 

(a) Sec. 101. " And be it enacted, that no writ duly sworn, the grounds of objection to such pro- 
of certiorari shall issne to remove any proceedings ceedings or conviction ; and that upon the return 
bdbra any justice or justices of the peace under to such writ of eertwrari or habeat corpus, no ob- 
tliis or any Act relating to the customs, nor jection shall be taken or considered, other than 
shall any writ of habeat corptu issue to bring up such as shall have been stated in such affidavit ; 
tiM body of any person who shidl have been con- and that it shall be lawful for any justice or jus- 
Tlcted before any justice or justices of the peace tices of the peace, and they are hereby required, to 
mider any such Act, unless the party against whom amend any information, conviction, or warrant of 
■neb proceeding shall have been directed, or who commitment for any offence under atfy such Act, at 
aball have been so convicted, or his attorney or any time, whether before or after conviction.'* 
agent, shall state in an affidavit in writing, to be [b) Sec. 103. ** And be it enacUd, that every 

c 2 
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warrant is to be held void for any defect of form, if it shall appear to the Court 
that in substance the party has been properly convicted. When, therefore, a 
party applies to be discharged, he ought to bring up the depositions by certio- 
rariy to shew that the conviction is substantially erroneous. [Lord Denmak, 
C. J. — Does it not rather lie upon you to shew a conviction upon proper 
grounds, as an answer to objections upon the face of the warrant?] We 
cannot obtain a certiorari for the purpose, (or the Act requires notice of appli- 
cation for a certiorari or habeas corpus to be given to the solicitor of customs 
(s. 102). (o) Further, upon habeas corpus^ the gaoler is the only person who 
appears before the Court to support the imprisonment, and he cannot bring 
tne depositions. It is reasonaole that those who apply should produce all 
the materials necessary to a decision ; but if the Court should think that 
we are bound to do so, we are prepared to produce the depositions, verified by 
the affidavit of the clerk to the magistrates. [^Lfish objected to their pro- 
duction, unless regularly brought before the Court by writ of certiorari.^ 
The prisoner is convicted under the 50th section (6) of the Smuggling Act 
(8 & 9 Vict. c. 87), for being on board a vessel liable to forfeiture under the 
^nd section (c) of that Act ; and the objection to the warrant is, that it does 

information preferred to enforce any punishment, having conveyed in any manner such goods or things 
penalty, or forfeiture, for any offence committed as snhject such vessel or boat to forfeiture, or who 
against tins or any Act or Acts relating to the shall be found or discovered to have been within 
costoms, and every conviction or warrant of com- any such distances as aforesaid on board any vessel 
mitment for any such offence, shall be deemed or boat from which any part of the cargo or lading 
Tidid and suflScient, in which the offence for which of such vessel or boat shall have been thrown over- 
such punishment or penalty shall have been inflicted, board or staved, or destroyed, to prevent seizure ; 
or the cause of such forfeiture, is set forth in the and every person, not being a subject of her Majesty, 
words of the Act or Acts by which such punishment who shall be found or discovered to have been on 
or penalty has been inflicted, or under which such board any vessel or boat liable to forfeiture for any 
foneiture has been incurred ; and that no warrant of the causes last aforesaid within one league of the 
of commitment for any such offence shall be held coast of the United Kingdom or of the Isle of Mao, 
void by reason of any defect in such warrant, nor shall, upon being duly convicted of any of the said 
shall any party be entiUed to be discharged out of offences before any two justices of the peace, be 
custody on account of any such defect ; provided adjudged by such justices, for the first of such 
it be alleged in such warrant that the said party has offences, to be imprisoned in any house of correc- 
been convicted of such offence, and provided it shall tion, and there kept to hard labour, for any term 
appear to the Court or judge before whom such not less than sii(, nor greater than nine calendar 
warrant is returned that such conviction proceeded months ; and for the second of such offences, for 
upon good and valid grounds." any .term not less than nine, nor greater than twelve 

(a) Sec. 102. ** And be it enacted, that no such calendar months ; and for the third, or any subse- 

writ (of certiorari or habeat corpus^ shall issue quent offence, for twelve calendar months ; and it 

vrithout notice in writing of the issumg thereof to shall be lawful for any officer or officers of the army, 

the solicitor for the Customs, and that no return to navy, or marines, being duly employed for the pre- 

any such writ shall be considered by any of her vention of smuggling and on full pay, or any officer 

Majesty's Courts at Westminster, Dublin, or Edin- or officers of customs or excise, or other person 

burgh, or by any of her Majesty's judges of any acting in his or their aid or assistance, or duly em- 

of the said courts, unless there shall be produced to ployed for the prevention of smuggling, and he and 

anch Court or judge an affidavit in vmting, duly they is and are hereby authorized, empowered, and 

sworn, stating that notice of the issuing of such required to detain every such person, and to take 

writ was given to the solicitor for the Customs, or such person before any justice of the peace io the 

left at his office, four clear days before the return United Kingdom or in the Isle of Man, to be dealt 

of such writ ; and that with respect to all such with as herdnafter directed : provided always, that 

writs, there shall be an interval of four clear days any such person proving to the satisfaction of any 

at least between the day on which they issue and justice or justices before whom he may be brought 

the day on which they are returnable, and any such that he was only a passenger in such vessel or boat, 

writ issuing without such notice, and not being and had no interest whatever either in the vessel or 

in conformity to the directions herein contained, boat, or in the cargo or any goods on board the 

shall be void to all intents and purposes whatso- same, shall be forthwith discharged by such justice 

ever." or justices.'' 

(6) Sec. 50. "And be it enacted, that every (c) Sec. 2. ''And be it enacted, that if any vessel 
person, being a subject of her Majesty, who shall not being square-rigged, or any boat, either be- 
be found or discovered to have been on board any longing in the whole or part to her Majesty's sub- 
vessel or boat liable to forfeiture under this or any jects, or having half the persons on board subjects 
Act relating to the customs, for being found or dis- of her Majesty, shall be found or discovered to have 
covered to have been within any of the distances in been within one hundred leagues of the coast of the 
this Act mentioned from the United Kingdom or United Kingdom ; or if any vessel either belonging 
from the Isle of Man, having on board, or in any in the whole or in part to her Majesty's subjects, 
manner attached thereto, or having had on board or or having half the persons on board subjects of her 
in any manner attached thereto, or conveying or Ma^ty ; or if any foreign vessel, not being squaiv^ 
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not negative certain exceptions in a difFerent clause (s. 4), (a) as, amongst 
others, that the vessel was not really bound from one foreign port to another ; 
but the first answer is, that that is quite unnecessary, those exceptions being 
proper matters of defence, which ou^ht to come from the other side. (Bum^ 
Justice, by Chetwjrnd, tit. " Conviction,^ p. 694, citing 2 Hawk. c. 25, s. 113.) 
In Thibault v. Gibwm (12 M. & W. 88, 95), Parke, B. quotes the following 
passage from 1 Wttis. Saund. 262, a, with approval : — " Wherever a statute 
inflicts a penalty for an oifence created by it, upon conviction before one or 
more justices oi the peace ; but there is an exception in the enacting clause 
of pa-sons under particular circumstances; it is necessary to state in the infor« 
mation that the defendant is not within any of the exceptions. And it seems 
immaterial whether the exception be in the same section or in a preceding Act 
of Parliament referred to by the enacting clause ; but where the exception is 
contained in a proviso in a subsequent section or Act of Parliament, it is 
matter of defence, and therefore it is not necessary to state in the conviction 
that the defendant is not within such proviso.^ This case falls within the 
latter class, because the exceptions in the 4th section are by way of proviso 
upon the second, and there is no reference to these exceptions in the 50th 
section. The second answer is afforded by the depositions, which shew this 
objection to be one of form only, and negative any notion that the vessel was 
proceeding on a foreign voyage. [Coleridge, J. — I do not see how the 
depositions shew this oojection to be one of fin-m.] They shew that it has no 
foundation in fact, and the affidavits upon which the writ issued state nothing 
to lead to a contrary inference. The second objection is, that the detention 
was illegal from the 21st of August. The capture took place on the 19th ; 
on the 21st the defendant was taken before two justices at Grimsby, who 

rjgied, or any foreign boat, in which there ahall be herein contained shall extend to render any Tcssel of 

OM or more sabjects of her Majesty, shall be found the burden of 120 tons or upwards liable to for- 

or discoTered to have been within four leagues of feiture on account of any tobacco or snuff, coming 

that part of the United Kingdom which is between direct from the East Indies, and being in packages, 

the North Foreland on the coast of Kent and each containing 100 lbs. weight of tobacco or snniT 

Hcrhj Head on the coast of Sussex, or within at least; or on account of any cigars, being in pack* 

«%ht leacuea of any other part of the coast of the ages, each containing 100 Ibf. weight of cigars at 

Usited Kingdom ; or if any foreign vessel or boat least ; or on account of any tobacco, the produce of 

shall be found or discovered to have been within one Mexico, Columbia, the continent of South America, 

lo^oc of the eoast of the United Kingdom ; or if or of the islands of St. Domingo or Cuba, coming 

any ▼eaaci or boat shall be found or discovered direct from those places respectively, or from the 

to have been within one league of the islands warehouse in any British possession in America, 

of Gnemsey, Jersey, Aldemey, Sark, or Man in packages each containing eighty lbs. weight of 

respectively, or within any bay, harbour, river, tobacco at least ; or on account of any negrohead 

or ereek of or belonging to any one of the said tobacco, the produce of and coming direct from the 

Ishuida, any sn^ vessel or boat so found or di9- United States of America, in packages each con- 

eovered, having on board or in any manner attached taining of such tobacco 160 pounds weight at least; 

thereto, or ha^ng had on board or in any manner or on account of any tobacco of the dominions of the 

attndfted thereto, or conveying or having eonveyed Turkish empire which may be separated or divided 

la any manner any sfdrits, not being in a cask or in any manner within the outward package, such 

ofter vessel capable of containing liquids of the size outward package being a hogshead, cask, chest, or 

«r eootent of twenty gallons at the least ; or any case, containing of such tobacco 300 pounds weight 

tea, czeeeding six lbs. weight in the whole ; or any at least ; nor to render any vessel of 60 tons burden 

trtiainci or snulf, not being in a cask or package orupwardsUable to forfeiture on account of any tea, 

eoatalBlng 300 lbs. weight of tobacco or snuff at or of any spirits in glass bottles or in stone bottles, 

least, «r being separated or divided in any manner not exceeding the size of quart bottles, such to- 

witUa any Guk or package; or any tobacco-atalks; baooo, anuff, cigars, tea, and spirits being resily 

or any esrdage or other artielea adapted and prepared part of the cargo of such vessel, and included in the 

lor alining or sinking small casks, or any casks or manifest or other papers of such vessel, enumerating 

other vessels whatsoever, of less size or content or deacribing the cajrgo thereof ; nor to render any 

than twenty gallona, of the description used for the vessel liable to forfeiture on account of any spirits, 

nraggling of spirita ; thm, and in every such case, tea, or tobacco really intended for the consumption 

the snid spirits, tea, tobacco, or snuff and tobacco- of the seamen and passengers on board during their 

stalks, together with the eadu or packages con- voyage, and not being more in quantity than is 

tifatf*»g the aame, and the cordage or other articles, necessary for that purpose ; nor to render any vessel 

and other vessels of the description aforesaid, liable to forfeiture if really bound from one foreign 



and also the vessel or boat, shall be forfeited.*' port to another foreign port, and pursuing such 

(o) Sec. 4» M And be it enacted, that nothing voyage, wind and weather permitting.*' 
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ordered him to be detained until the Slst, and committed him to the town 

Erison without any written warrant. On Saturday, the 81st, he was again 
rough t up ; but there being other business which occupied the magistrates 
until the middle of the day, he was again remanded until the Monday follow- 
ing, when he was brought up and convicted, and sentenced to six months 
imprisonment. Now the Act of Parliament (s. 58) (a) expressly provides that 
parties arrested under it may be detained in custody a reasonable time before 
the charge is investigated ; and even assuming that the magistrates ought to 
have proceeded with the case on theSlst, and that they detained an unreasonable 
time, that might perhaps render them liable in trespass, but it does not affect 
the jurisdiction given to them as justices to deal with the case; but, in truth, 
what the magistrates did was merely a continuation of the original custody, 
and the Act of Parliament requires no warrant in writing. 

Lushf in support of the discharge. — This commitment is not aided by s. 103 
of the Smuggling Act, because it contains no statement that the party has been 
convicted of any offence under that Act. That clause will cure defects of 
form, if the warrant states a conviction for an offence under the Act ; but it 
would not be enough to say that the prisoner had been convicted without 
adding of wkaL (/?. v. King^ ID. & L. 721, 723, per Patteson, J.) Nor 
can this warrant be aided by the conviction or depositions, because they have 
not been regularly returned to a writ of certiorari^ and the Court therefore 
cannot look at them. R. v. Chancy (6 Dowl. 281) ; where Patteson, J. 
said (p. 289), " It is true that on the part of the Crown it was offered, in the 
course of the argument, to produce tne conviction, but I cannot look at it, 
because it ought to be brought here regularly by writ.'' Does, then, the warrant 
state any offence ? This is not like the ordmary case of an exception in a 
distinct clause ; for here the 4th clause in terms overrides all the others, and 
enacts that nothing in that Act contained shall be construed to extend to any 
vessels, &c., particularizing the cases to which the Act does not apply. So 
that the general words of the second section (upon which the offence in the 
fiftieth section depends) only create an offence sub modo; they are qualified 
by the fourth section ; and where that is the case the offence is not described 
unless the exceptions are negatived. [Loud Denman, C. J. — In a case 
depending upon the Joint Stock Companies Registration Act we recently held 
that words of exception in one clause overrode all the other clauses.] (6) The 
passage cited from Burn's Justice supports this view, for it is said, ** Where 
the enacting clause of a statute constitutes an act to be an offence under 
certain circumstances and not under others, there, as the act is an offence only 
sub modo, the particular exceptions must be expressly specified and nega- 
tived.'' So per Lord Mansfield, C. J., in Spieres v. Parker (1 T. R. 141, 144). 
{Erle, J. — Does it not amount to this ; all foreign vessels within a league of 
the shore, having tobacco-stalks on board are forfeited; exemption, vessels 
really proceeding on a foreign voyage ?] No ; the first is no offence at all ; 
and that points out the true distinction, which does not depend upon the 



(a) Sec. 58. " And whereas it is expedient that 
time should be allowed to obtain the order of the 
Commissioners of Customs or Excise, as hereafter 
directedi and also to prepare informaUons, convic- 
tions, and warrants of commitment ; be it enacted, 
that when any person or persons shall have been 
detained by any officer or officers of the army, navy, 
or marines, being duly employed for the preTcntion 
of smuggKng and on full pay, or by any officer of 
•customs or excise, or any person or persons acting 
in his or their aid or assistance, or duly employed 
for the prevention of amuggliog, for any offenfie 



against this or any other Act or Acts relating to the 
customs, and shall have been taken before any 
justice of the peace; if it shall appear to such 
justice that there is reasonable cause to detain such 
person or persons, such justice may, and is hereby 
authorised and required to order such person or 
persooa to be detained a reasonable time, and at the 
ezplratioD of such time to be brought before any two 
justices of the peace, who are hereby authoriaed 
and required i&oally to hear and determine the 
matter.'' 
{h) LawiOH ▼. Biekmrn, 7 L. T. 430. 
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mere circumstance that the exception is within or without the enacting clause ; 
but upon the question whether the exception modifies the offence itself; so that 
if it be in a separate clause, the offence is created not by the enacting clause 
alone, but by the two taken together. That is the case here ; and in all such 
cases the exception must be negatived. It is otherwise with regard to an 
exemption of particular persons, as of passengers in the fiftieth section of this 
very Act, who are bound to bring themselves within the exemption. In 
Fleicker y. CaUhrop (6 Q. B. 880 ; 1 New Mag. Cas. 223), Lord Denman, C. J., 
in delivering the iudgment of the Court said (pp. 890, 891), " Where a 
certain act is maae punishable by summary conviction, which act may be 
lawful, if performed under certain circumstances, these circumstances ought to 
be negatived in the conviction. None of us doubt that where the proof must 
negative such circumstances, the allegation in the ^instrument of conviction 
ought to do the same;" and R, v. Baines (2 Ld.Raym. 1265, 1269)) and 
JR. V. Corden (4 Burr. 2279, 2282) were cited. In the case of Re Turner (16 
'L.J. M. C. 140 ; 1 New Mag. Cas. 574), this Court also held that a conviction 
under 4 Geo. 4, c. 84, s. 3, for absenting from service is bad, if it omit to state 
that the absence was without lawful excuse. These cases are distinct authorities 
for the position that the conviction must state an offence within the true meaning 
of the Act of Parliament ; and the merely being on board a vessel, which was 
within a league of the coast and had tobacco-staJks on board, is not the ofience 
prohibited by this statute. Secondly, the detention of the prisoner was illegal 
from the 21st of August, because the justices, instead of ordering him to be 
detained by the officer of customs, committed him to the borough gaol ; and 
that commitment ought to have been by warrant in writing ; but at all events 
it was illegal after the 31st; as on that day the justices were bound to enter 
upon the investigation of the case, according to the directions of s. 58. That 
section gives them a power, which at common law they would not have, of 
detaining the parties charged for a reasonable time; but when they have 
exercised that power and fixed the time at which the matter is to be heard, 
they have no longer any authority to detain the party, unless upon the hearing 
of the case they see reason to remand. They cannot capriciously keep parties 
in custody from time to time until they choose to hear the charge. [Eule, J. — 
I do not a^ee with you that the 58th section gives the justices any power which 
they would not have at common law. I think it rather unfortunate that that 
section should have been inserted ; because I take it to be quite clear that at 
common law the magistrates would have a general authority to detain so long 
as they should consider necessary for the purposes of justice.] Throughout 
this Act, with the exception of s. 58, the only persons who have authority to 
detain offenders are the officers of customs and of the preventive service, who 
are also the persons required by the Act to bring offenders before magistrates. 
In cases in which tlie parties are not liable to be detained, the proceedings 
are by summons (sec. 83). The magistrates therefore have only a special 
power under s. 58, and they have not pursued it. The consequence is, that 
on the Ist of September, when the defendant was brought up and convicted, 
he was in illegal custody, and the Crown cannot make an illegal custody the 
foundation for legal process. {Attorney-General v. Doi-kings^ 11 Price, 156.) (a) 

Cur. adv. vulL 

The Court being divided, the judges now delivered their judgmentsfima/im. 

(c) In Uiat ease the original arrest was made issued oat of the Eichequer, upon an iDformation 

vllhoiit any legal aathority ; and from the time of filed against him by the Attorney-General, and a 

that arrest to the time of the application for dis- warrant thereon. The Court nevertheless held* 

ehargc, the defendant had been in one continued him entitled to be discharged, 
issprisonment ; but in the interval a capias had 
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Lord Denman, C. J.— My two learned brothers who heard this case argued, 
are of opinion that the prisoner ought to be remanded, and they will state their 
reasons for entertaining that opinion. It is a very short time, I understand, 
that the prisoner has to remain in custody under the conviction, but I own 
I entertain the greatest doubts whether the conviction is a good conviction. 
He is convicted and sent to prison for having violated the Act of the 
8 & 9 Vict. c. 87, in that, being a foreigner, he has been found on 
board a foreign ship, having tobacco-stalks on board, within a league of the 
English coast ; and tne contention on the part of the prisoner was, that though 
these words follow the Act of Parliament (and they do), yet they do not state 
any offence ; and I certainly feel great doubts whether that is not so, because it 
seems to me that the mere fact of being on board a ship within a certain dis- 
tance not only may be a perfectly innocent act, but that circumstances are con- 
templated by the Act of Parliament itself, which shew that by that Act it may 
be innocent. In the Srd section the exception is introduced into the clause 
itself, "not being driven thereto by stress of weather;" that is introduced as 
an exclusion from the offence, so that in that case, apparently, it ought to be 
negatived. In the 2nd section, tlie one in question, it is made an offence for a 
foreign vessel having certain goods on board to be within one league of the 
coast of the United Kingdom ; but the 4th section says that nothing in the Act 
contained shall extend to a variety of cases which are therein mentioned, and all 
those cases, therefore, would amount to an exemption of the party^s liability to 
be convicted for being on board the ship. Now I confess it seems to me, that, 
upon general principles, the statement of the offence should be made complete, 
and that there is no offence stated where the act is in itself perfectly indifferent, 
and where the law declares that, under particular circumstances, the party 
doing the act shall be entirely excluded. I am aware that where the offence is 
created in one section, and an exception is introduced into another, there it 
is not necessary to negative the exception, but that prima facie the party must 
be taken to have offended, and that the matter of excuse can come out on his 

rirt by way of defence ; but where it is an act that may be perfectly innocent, 
do not think that the offence is created unless the excuse is negatived. I am 
quite aware that the intention of the legislature may have been to make the mere 
fact of being on board an offence, and to make the excuse come by way of 
defence, and 1 am quite aware too of the inconvenience of requiring the convic- 
tion to negative a great many different modes of excuse ; but I cannot from 
that draw what I call a legal and reasonable implication that it is not necessary 
so to state it. 1 cannot help thinking that these Acts ought all to be very specially 
watched, and that summary convictions ought to be carried into effect according 
to the very words of the Act, particulany in the case of revenue provisions. 
It is very necessary that very large powers should be given, and I think it is 
equally necessary that the Court should see that those large powers are not 
exceeded. There are certainly some provisions in this Act which put one on 
one^s guard, and which require the most vigilant attention to see that the law is 
very strictly followed ; such as this : that a person is to be punished as an offender 
if he is found or discovered to be, or to have been, on board a vessel, which 
vessel may have, or may have had at any' period, on board certain particular 
prohibited goods. It is a very alarming sort of provision, and the more 
so as rewards are given to officers who seize, and, I believe, who bring 
persons into custody, (a) That is only a mode of general reasoning, but it has 
been acted upon by this Court on various occasions, requiring, as I think, the 
very utmost strictness in the construction of laws. I merely state this as my 

(a) Sees. 71 and 73. 
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doubt, not as a final opinion, but as leaving the question so far open as it can 
be left after my leamea brothers have given their opinion that this party ought 
to be remanded, in case the same question shall again arise. 

CoLERiDGB, J. — I quite agree with my lord, that this is a doubtful 
matter upon which to give an opinion, and I regret that, since the case 
was argued yesterday, I have not had more time thoroughly to examine the 
Act of Parliament ; but, giving the best opinion that I can under the circum- 
stances, I certainly am of opinion that the prisoner ought to be remanded. 
This is a commitment under the 50th section of the 8 & 9 Vict. c. 87, 
and the first question is, whether the exceptions to the operation of the 
Act which are contained in the 4th section ought to have been negatived. The 
prisoner is found on board a foreign vessel, having tobacco-stalks on board, and 
within a certain distance from the coast. She oecomes thereby liable to for- 
feiture under the 2nd section. The exceptions in question apply to her. They 
are not referred to by the enacting section (sec. 2), but the section containing 
tbem is in the nature of a limitation upon it, declaring that nothing therein 
emUained shall extend to vessels under the circumstances which it goes on to 
specify. The general rule respecting the framing of commitments and con- 
victions in that respect is well known, and was not questioned in the argument, 
and I think no distinction arises to take this case out of its operation irom the 
particular wording, relied upon, of the 4th section. It is in substance a dis- 
tinct and independent clause of exceptions, and therefore it would properly be 
for the {msoner to bring himself within it by way of defence. But for him, it 
was argued that the general rule did not apply where the excepting clause did 
not go to create personal exemptions, but introduced limitations or modifications 
into the definition of the ofience, and that it was essential for the conviction or 
commitment fully to state all the circumstances constituting an offence, and 
that here no offence was stated, because it could not be contended that merely 
for being within a league of our coast with tobacco-stalks on board, every foreign 
vessel was liable to forfeiture. The case of Re Turner (16 Law Journal, 
Magistrates^ Cases, 140), was cited, and in that case several cases bearing upon 
the subject will be found. In my opinion, that case and this are distinguish- 
able. Supposing that there was no such clause in the present Act as the 4th 
clause, it certainly might seem a strange thing for the legislature to have passed 
such an enactment as that in the £nd, but it could not have been contended in 
a court of English justice that a prisoner brought within its terms was not also 
within its penalty, and that the person in the vessel had not committed the 
oSence. It seems to me, therefore, that prima fade it must be considered that 
an ofTence is stated. But an observation arises upon the enacting section, the 
Shd section, in this case, which seems to me to furnish a strong argument against 
the prisoner, viz. that in the body of that section several exceptions are in 
terms introduced which it clearly would be necessary to negative. When we 
find these thus separated from those which are included in the 4th section, it 
seems to follow that it is intended to leave the latter as matter of defence, and 
thai the exclusion of them in the first instance is not necessary to constitute the 
cffeote. It is to be remembered further, that the ofience upon which the 
fnmmtr is convicted is under the 50th section, and that speaks of a vessel 
" liable to forfeiture," not generally " under this Act,"" but " for any of the 
causes last aforesaid.*^ Now these are the causes specifically mentioned in the 
earlier part of that section, which are complete in themselves and do not at all 
include or refer to the modifications or exceptions in the 4th section. It seems 
to me that there is no practical hardship hereby cast upon the prisoner. He 
must know better than any one the particular excusing circumstances^ if any. 
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under which his vessel, or he himself, was found within the prohibited distance ; 
whereas, if the prosecutor, the informant, is bound to negative one, he must 
negative all the exceptions in the 4th section, and of course he must offer 
some, if slight, evidence of the truth of the allegation. This would extend to 
many circumstances wholly irrelevant, of which, too, none perhaps might be 
likely to be within his cognizance at all. There was another objection taken, 
which we think received a satisfactory answer at the bar. The objection was 
founded on the notion that the justices had all their power to hear the complaint 
under the 58th section, and that, therefore, this was a special power, and had not 
been regularly acted on. I think that clause does not give the jurisdiction, but 
merely, and perhaps ea^ abundanti cautela^ gives a power of detainer for the 
particular purpose there mentioned of obtaining the order of prosecution from 
tlie Commissioners of Customs. The jurisdiction of the justices is given to them, 
as such^ under the 60th section. Whether there has been an illegal detainer, 
or whether the magistrates properly or improperly remanded the prisoner from 
the 31st of August, is immaterial to this conviction, and upon these questions 
I beg to say nothing at all. The justices still had their jurisdiction to hear 
and determine the offence when they did. Therefore, I think the prisoner 
ought to be remanded. 

Lord Denmak, C. J. — I have no doubt of the jurisdiction. 

Eele, J. — I agree entirely with my brother Coleridge in the judgment 
which he has delivered. I have read that judgment, and it expresses the 
opinion I had formed. I will only state that it appears to me extremely impor- 
tant, where tlie offence is defined by one section, and the exception to that offence 
is specified in a subsequent section, that it should be the rule that the party pro- 
secuting for that offence is not bound to negative the exception. I do not say 
that it is a rule which is universally applicable, but it is a very general rule ; 
it appears to me to be of great importance to abide by it, and it applies to the 
present case. 

Prisoner remanded. 



COURT OF QUEEN'S BENCH. 

Michaelmas Term. — JVovember 18, 1846. 
The Queen v. The Inhabitants of Anderson. 

Grounds qf appeal — Office eettlement. 

A itatement of aettlement need not follow the very words of the atatute^ if words are used from 
which the requisite ingredients for the settlement appear by necessary intetidment. 

Aground of appeal stated that the said paupers were legally settled in parish A, " by reason of the 
said pauper^ J, JR., the father^ having for many years, to wit, the years 1832, 1833, and 1834, and 
qfterwardSf served the offices of assessor and collector qf the land-tax , and also of the assessed 
taxes, in parish A. ; and to which said offices he was legally and duly appointed, and during which 
years he was an inhabitant and resident m the said parish." 

Held, a sufficient statement qf a settlement by serving an office, as the Court would take judicial 
notice that the said offices were annual, (a) and it sufficiently appearing by the said ground qf 
appeal that the pauper served the office for himself and on his own account, and that he had 
resided forty days in the parish. 

N appeal, the Sessions for the county of Dorset confirmed an order for the 
removal of James Furber, Mary his wife, and Frederick their child, 

(a) S«e 38 Geo. 3, c 5, and 43 Geo. 3, c. 99. 
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from the parish of Lytchet Minster to the parish of Anderson, in the said 
county, subject to the following 

Case. 

The sixth and material ground of appeal was as follows : — " That the said 
paupers were, at the time of granting the said order, and are now, legally 
settled in the parish of Chaldron Herring, in the said county of Dorset, by reason 
that the pauper, the said J. Furber, having for many years, to wit, the years 
183^, 1833, and 1834, and afterwards, served the offices of assessor and col- 
lector of the land-tax, and also of the assessed taxes, in the tithing of 
Chaldron West, in the parish of Chaldron Herring, and to which said offices he 
was duly and legally appointed, and during which years he was an inhabitant 
and resident in the said parish of Clialdron Herring, and for some time after- 
wards." At the trial the respondents called the pauper, James Furber, and 
proved a settlement in the appellant parish, by rentmg a tenement from the 
year 1816 to 18^. The appellants then proposed to examine the said pauper, 
with a view to a proof of a subsequent settlement, obtained by him in the 
parish of Chaldron Herring, by serving the offices of collector of land-tax 
during the years 1832, 1833, and 1834, in the said parish of Chaldron Henring, 
as alleged in the said sixth ground of appeal. 

Whereupon it was objected by the counsel for the respondents, that the 
appellants were precluded from giving any evidence of such settlement, by 
reason of the insufficiency of the statement in the said sixth ground of appeal, 
inasmuch as it did not set forth that it was a public annual office which the 
pauper had served, or that he had served it for himself and on his own account, 
and inasmuch as it did not appear therefrom that he had resided for the space 
of forty days in said parish of Chaldron Herring during the time of his 
serving such office in the said parish. 

After hearing arguments by the counsel on both sides, the Court held the 
objection good, but permitted the appellants to prove, and they did in fact 
prove, that the said pauper, subsequently to his obtaining a settlement in the 
said parish of Chaldron Herring, by serving the office of collector of land-tax 
therein during the years in the said sixth ground mentioned, and that the said 
office was a public annual office, to which he was duly and legally appointed, 
and that he served it for himself and on his own account, and that he resided 
in the said parish of Chaldron Herring throughout the period of his said 
service. This proof having been gone through, the Court confirmed the order, 
subject to the opinion of the Court of Queen'^s Bench. 

The question for the opinion of the Court is, whether the sixth ground of 
appeal was sufficient to let the appellants in to proof of the settlement alleged 
therein. 

If the Court should be of opinion that it was sufficient, the order of Sessions 
and the order of removal are to be quashed ; and if not, the order of Sessions is 
to be confirmed. 

Lucema and W. FfaokSy in support of the order. — It is needless to cite cases 
to shew that the same particularity is necessary in grounds of appeal as in exami* 
nations; and as office settlement is distinctly given by statute, all the requisites 
of the statute should be clearly set forth. Reg, v . Sherborne (2 Q. B. 5^^ n.) ; 
Reg. V. Wymondham (J2 Q. B. 541) ; Reg. v. St. Anne's^ Westminster (2 New 
Se^. Cas. 389; 1 New Mag. Cas. 578), are instances of the exactness which this 
Court has enforced. The words of the 3 W. & M. c. 11, are, " If any person who 
shall come to inhabit in any town or parish shall, for himself and on his own 
account, execute any public annual office or charge in the said town or parish 



ai MAGI8TftA.TE6* CASES, ILT. 1816. 

daring one whole yeir,^ then he shall gain a settlement therein. The words in 
9 & 10 Wm. 8, c. 11, which relate to a certificate-man, are different ; and as the first 
statute is what the appellants rely on, it should have been followed up. Rex v. 
Cwrfe Mullen (IB. Sc Ad. 211) was referred to. [Eble, J. — If he was a certifi- 
oate-man, he would here have proved a settlement, and a fortiori^ therefore, if not.] 
It is not stated it was an annual office, or that he served it for himself. In Reg. v. 
St Olaves (5 Q. B. 915^ ; 1 New Mag. Cas. 24), a settlement was held to be 
insufficiently stated because it was not shewn that the pauper was charged with 
the rates, as well as that he paid them. [Lord Dekmax, C. J. — The distinction 
between the cases cited and the present is, that this is an annual office by statute, 
and we know it judicially.] It is not, however, stated that he filled it for him- 
self. [Erle, J. — Surely if he is legally appointed, and served the offices, that 
excludes his being a deputy ?] The residence in the parish is also not shewn. 
The word *^ during *" does not necessarily mean the whole time, but would be 
satisfied by a residence of thirty-nine days spread over the whole period. [Lord 
Denman, C. J. — In strict language, during does mean the whole period.] 
There should be no room left for a doubtful intepretation of the statement of 
the settlement. Great strictness has prevented many appeals. [Lord Dex- 
MAN, C. J. — And produced more. I should be sorry to see the balance struck.] 
The evidence that was taken shewed what was necessary to be proved, and sucn 
ftcts ought always to be stated. 

Stocky contra, was not called upon. 

Lord Dekman, C.J. — In a great many cases very minute objections are 
taken, which can onlybe discoverea by a microscope ; but as they are taken, we 
must decide them. We do not swerve from the rule that we will not draw in- 
ferences, and that the grounds of appeal, as well as the examinations, must state 
distinctly and clearly the requisites of the settlement claimed. The ques- 
tion here is, does it sufficiently appear that the settlement is stated ? I am 
of opinion that it does. By statute, the office of assessor and collector of these 
taxes is an annual office; the statement is, in the eye of the law, equivalent 
to stating in terms that it was an annual office. It is stated that he was legally 
and duly appointed, and that he served it. I do not see why we should infer 
that he was a deputy or certificate-man. The residence is also stated. All 
the ingredients of the settlement, therefore, are stated. The Sessions were right 
in hearing the evidence, and all the facts were established, subject to the 
opinion of this Court. If they had thought, however, that the party was 
clearly misled by the statement of the ground of appeal, they should have 
tefused to hear it, and not reserved the case, (a) 

Coleridge, J. — This is a settlement under 3 W. & M. c. 11, and in order 
to make the evidence receivable, it must appear that the person served an 
annual office on his own account a whole year, and during that time resided 
forty days in the parish. It is not expressly stated that this was an annual 
office; but that is unnecessary, as we know that it is so by statute. It is true 
that there may be an anointment and service for less than a year ; but there 
is no ambiguity of that Icind here, as it is stated he served several years. It 
is clear also that he served it for himself, and that he resided during the period 
in the parish. 

WiGHTMAN, J. — ^The question is, does it expressly appear, or by necessary' 
intendment, that the settlement was gained ? — and looking at the statute and 
Hoe words used here, I think it does. 

ERLfe, J.— When I say, that it must appear by necessary intendment, I 

(a) See Reg. r. KesUntn, S Ct B. 610 ; 1 New Mag* Cas. S. . 
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do not mean that all possibility of misinterpretation is to be excluded, for the 

infirmity of human language will hardly permit this. Here, the settlement is 

sufficiently shewn. 

Order of Sessions and order of removal quashed. 
K w. 



COURT OF QUEEN'S BENCH. 

Michaelmas Term. — November 16, 1846. 

Tennant v. Bell. 

17 Geo, 2, c. 3, t. 2. 

'^Fvrihwith^ in the 17 Geo, 2, c. 3, which requires the overteere to furnish copies of rates forthwith ^ 
after demandt means within a reasonable time, and what is in reasonable time is in each case a 
question for the Jury, 

DEBT, for a penalty under 17 Geo. S, c. 8, against the defendant, as one 
of the overseers of Kirby Lonsdale, for having neglected to furnish to 
the plaintiff, being a rate-payer of the parish, a copy of a poor-rate ** forth- 
with,"" as required by that statute. Plea — Nil debet The plaintiff went to 
the overseer on the Friday after the rate was published, and asked for the 
copy. The defendant told him he could not have it then, but might have it 
after his (the defendant's) people had done collecting the rate. Tne plaintiff 
went away, and applied at the defendant's house on the following Wednesday, 
when he was not at home. On Thursday the writ was issued. At the trial, 
Mr. Justice Wightman left it to the jury to say whether it was a reasonable 
time or not, and they found for the defendant. 

Pashley moved for a rule nisi for a new trial. — The jury should have 
been directed by the judge to find a verdict for the plaintiff, as upon the facts 
proved ; the meaning of the word '^ forthwith^ was for the judge to interpret, 
and not for the jury. [Wightman, J. — If I had given an opinion, it would 
have been against you.J That does not alter the right now to object to the 
omission as a misdirection. [Lord Denman, C.J. — Why did you not tender 
a biU of exceptions ^"1 It ought now to be settled, that this was a question 
for the judge, like questions of malice. The construction of written docu- 
ments is for the judge, and not for the jury. He referred to Morell v. Frith 
(8 M. & W. 402). Then, « forthwith'' plainly excludes delay. In Grace v. 
Clinch (4 Q. B. 606), where a question arose as to the meaning of the word 
**imaiediately," the Court observes, " In applications for mandamus which have 
come before us, it has been assumed that * forthwith' excluded the intervention 
of delay." So in Tennant v. CrasteUy which was another action by this plain* 
tiff, against another overseer, for refusing a copy of the rate, the facts were 
almost identical, and Patteson, J. directed the jury that the statute had not 
been complied with. It was afterwards before this Court upon another point, 
and no oojection was taken to this ruling. In Reg. t. Robinson (12 A. & E. 
672), it is said ^* forthwith" must receive a reasonable construction, and here 
the delay was evidently too great. ^ , ^, 

On a subsequent day (November 16), judgment was delivered as follows:— 
Lord Djckmax, C.J. — I understand from my brother Patteson' that he was 
misapprehended, if he was understood in the sense suggested by Mr. Pashley. 
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He did not lay down any matter of law at all, but left the matter to the jury 
as a question to be answered by a consideration of all the circumstances* 
That seems to be the doctrine laid down in Spenceley v. Robinson (3 B. & C. 
658), which was an action upon this statute, and the question was similarly 
left in this case. There will, therefore, be no rule. We must not, however, be 
understood to express any opinion as to what is reasonable diligence in thi& 
matter. 

Rule refused^ 



COURT OF QUEEN'S BENCH. 
Michaehnas Term. — November 17, 1846. 

Re Martha Elizabeth Shuttleworth. 

Lunacy — Order and certificatef under 8^9 Vict. c. 100 — Bight to detain a lunatic — Coett. 

An order under 8^9 Viet, e, 100, «. 45, i> not void becaute eome qf the particular e tpecified in the 

form annexed to the Act are not ttated, where a bond fide excuse ie given/or the omieeion. 
That the lunatic ie conetanily watched by a person she feare, ie a sufficient excuse for such 

onUssion. 
A certificate, under s, 46, stated as the reason for believing the person ordered to be confined to be 

insane 9 that '* she labours under delusions ef various kinds ; that she is dirty and indecent in 

the extreme :*' Held, sufficient. 
In a similar certificate, the words ** following fact,** given in the form annexed to the Act, were 

struck out, and it vas stated that the opinion was formed **from conversations which I have had 

this day with her:" Held, also, sufficient. 
The forms given in the Act should, however, as far as possible, be followed ; but semble, that the only 

consequence of the order or certificates being void would be to render the keeper of a licensed house, 

who had received a lunatic under them^ liable to indictment under s. 48, and that the common law 

right to restrain a lunatic is not affected by the statute. 
The Court has no power to award costs to the person making the return to the habeas, although it be 

decided that there is no ground for the education. 

A HABEAS CORPUS had issued, directed to Dr. Millingen, the proprietor 
of a private lunatic asylum, called York House, Battersea, to bring up the 
body of Mrs. Shuttleworth, and calling upon him to shew cause why she should 
not be discharged from his custody. Mrs. Shuttleworih was accordingly brought 
up, under care, as a lunatic, and the case came first before Patteson, J., in 
the Bail Court. It appeared from the return that she had been placed under 
Dr. Millingen'^s custody by virtue of an order signed by Mr. Rowlett, the 
minister of St. Peter^ Pimlico, under 8 & 9 Vict. c. 100, s. 45, and two 
medical certificates under s. 46. The order was in the form given by the 
Act, with the following exception— only the five first queries were filled up, 
and in answer to the query ** special circumstances (if any) preventing the 
insertion of any of the above particulars,"" it was stated that ^^ she was 
watched by a person whom she feared.'* 

The first certificate was as follows: — 

** I, Thomas Willmott, being a surgeon and apothecary duly qualified, 
hereby certify, that I have this day, separately from any other medical prac- 
titioner, visited and personally examined Martna Elizabeth Rhodes, the person 
named in the accompanying statement and order, and that the said Martha 
Elizabeth Rhodes is a person of unsound mind, and a proper person to be 
confined, and that I have formed this opinion from the following fact, viz. : — 



BE SHUTTLEWORTH. 35 

That she labours under delusions of various kinds ; that she is dirty and 
indecent in the extreme. 

" (Signed) Name, Thomas Willmott. 

" Place of abode, 17, Upper Eaton-street. 
"Dated this 4th day of August, 1846.'" 

The other certificate was as follows : — 

" I, William Griffith, being a surgeon, hereby certify, that I have this- 
day, separately from any other medical practitioner, visited and personally 
examined Martha Elizabeth Rhodes, the person named in the accompanying 
statement and order, and that the said Martha Elizabeth Rhodes is a person 
of unsound mind, and a proper person to be confined, and that I Jiave formed 
this opinion from the SalimmmffJiSatibSl^titf^ conversation I have had this day 
with the said Martha Elizabeth Rhodes. 

" (Signed) Name, William Griffith. 

" Place of Abode, 31 , Lower Belgrave-street. 
"Dated this 4th day of August, 1846." 

On the motion for her discharge, Patteson, J. expressed much doubt as to 
the validity of the order, on account of the insufficiency of the reason for 
omitting the particulars specified in the form ; and as to the validity of the 
second certificate, that he wished it to be heard before the full Court, which was* 
now accordingly done, upon 

Parry moving for her discharge. — The order is bad, as the queries are not 
properly answered, or any sufficient cause stated for the omission. The schedule 
(B) referred to by the 4^th section gives various queries, which are to be answered 
upon the face ofthe order for confinement. These are — " name;'' "sex and age;'* 
" married, single, or widowed ;*' " condition of life and previous occupation, if 
any ;" ** previous place of abode ;'' ** religious persuasion, so far as known ;'* 
" duration of existing attack;" " whether first attack ;" "age (if known) on first 
attack ;" ** whether subject to epilepsy ;" " whether suicidal or dangerous to 
others ;" ** previous place of confinement, if any ;" " whether found lunatic by 
inquisition, and date of commission.*' Of these, only the first five are answered. 
The Act contemplates that there may not be the means of answering these 
questions, but it requires the " special circumstances (if any) preventing the 
insertion of any of the above particulars" to be given. Here the only excuse 
given is, that the lunatic " was watched by an attendant whom she feared.'^ 
This is no reason at all. The Act gives the power to make this order to any 
person, which renders it the more necessary that it should be strictly pursueo. 
[CoLEBiDGE, J. — Is not the meaning merely, answer if you can ; and if not, 
state the reason ? It may be quite true that this was the reason.] Some ^ood 
itason must be given. Suppose the reason given was, " I did not inquire." 
It must be sucli as is satisfactory to the Court as well as to the person who 
&ves it, and it does not appear here that any inquiries were made at all. 
aeooodly, the certificates are bad. The first states the fact upon which the 
OfAvasm of the medical man is formed to be, " that she labours under delusions 
of various kinds ; that she is dirty and indecent in the extreme." The first 
part of this is merely an inference, and cannot be called a fact at all. It may 
be only a mistake of his to consider them delusions ; some detail should have 
Wn given. The second may be a symptom of insanity, but by itself it is 
nothing. [Colerdige, J. — He forms his conclusion, and are we to judge ot 
its correctness .^ Loud Denman, C. J. — There are minute and careful pro- 
^sions to prevent a person being improperly detained, and this is only a pre- 
liminary step for security.]] This statute requires much more than 2 & 3 
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Wm. 4, c. 107, and must not the Court judge whether it is complied with or 
not ? There might be the most trivial and absurd reasons given, and in this 
instance very little care seems to have been taken. The second certificate is 
bad, because it varies from the form, in having the words '' the following fact'"* 
struck out ; and then the statement as to the conversation is, as it is submitted, 
wholly deficient as a proof that she is lunatic. It is not a fact at all. This 
was the opinion of Mr. Justice Patteson, and if the contrary be held, then 
any thing will do. Mr. Justice Patteson, in Re Fell (8 D. & L. 373), was 
inclined to think that a statement that the patient " had a general suspicion 
of the motives of every person" was insufficient. [Lord Denman, C. J. — 
Supposing it be insufficient, would you say that we must discharge a raving 
lunatic ?] It is submitted that, at any rate, upon this return such must 
be the result, although it may be that the Court, either as individuals or acting 
judicially, would restrain the person again immediately. 

Sir /. Bayley^ who appeared on l)ehalf of Dr. Millingen, was not called 
upon to support the return. 

Judgment. 

Lord Denman, C. J. — The great, and, indeed, the only difficulty in this 
case, arises from the fact, that my brother Patteson entertained doubts upon it. 
His opinion is entitled to the greatest possible weight; but being called 
upon to decide, those who have now heard the argument must form their 
own independent opinion upon it. The case seems to me to be entirely 
exceptional. It is clear that there could be no security for the public, and none 
for the unfortunate persons who are the objects of this Act of Parliament, 
unless there was a particular administration of the law applicable to their 
case, which was, in itself, entirely peculiar. In a former state of things, 
no doubt, oppressions were often practised on these unfortunate persons oy 
those who had an interest in confining them. Several Acts of Par- 
liament were passed for their protection. The 3 & 4 Wm. 4, the last of 
them, prior to the 8 & 9 Vict., was found not to have a satisfactory opera- 
tion. The latter Act was therefore passed, providing for many things in a 
spirit of the utmost care and tenderness, for the protection of these unfor- 
tunate persons, in every manner in which it was possible to provide for 
that protection with due regard to the safety of the public. It was now 
provided, that parties who should make a certain declaration as to the state 
of these persons, should have power to issue an order for their detention. 
No person in particular is required to do this; but he must be one who 
has had some opportunity to know the state of the person respecting whotn 
he made the declaration. It is not dependent on the particular character of 
the person making the declaration, whether he can issue the order, but his 
right to issue it depends on his opportunity to judge, and on his use of 
that opportunity. There could be nothing more proper than the conduct 
of the clergyman of the parish in this case, where he found a person in such a 
state, that with a view to the protection and advantage of that person herself, 
it was necessary that she should be confined. But then it was said, that 
the Act of Parliament was peculiar in its terms, and that these terms must 
be exactly observed, and that no person could have a right to send another to 
an asylum unless the order contained all the particulars which were set forth in 
the form of the order contained in the Act of Parliament. The question that 
first presents itself is, whether the requisite statements do sufficiently appear 
in the order. In my opinion they do. The statement, with respect to the 
religion of the unfortunate person, was made to the full extent of the know- 
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ledge 6f the party who made it. He said she had no religious opinions or 

behef, that he knew of, and this appeared all that it was possible for him 

to say. Then, with respect to the statement of the previous history of the 

party, there was a reasonable and sufficient excuse given for not ^oing into the 

minute particulars of that history. It is impossible to expect, that, in all 

cases whatever, a third party should be enabled to give a minute account of the 

former history of the deranged person, and, in this instance, it would be 

particularly difficult ; for it is stated that she was in a state of constant alarm 

from a person who unceasingly watched her. This is a bonajide and sufficient 

reason. As to the certificate, the language of the 4f6th section differs from the 

preceding one, which referred to the order, and its provisions are more directory 

than essential, and are sufficiently complied with, if the parties state all they 

have been enabled to know of the state of the person with respect to whom 

they are about to put the statute in force. They are statements to be made by 

professional persons, skilled in these disorders, or presumed to be so by the 

ic^slature. The first certificate states that, in Mr. WilImott*s opinion, this 

iroman required to be put under the care of some one, for he says she laboured 

under various delusions, and was dirty and indecent in the extreme. It would 

be monstrous to expect that all the particulars of these delusions and of this 

indecency could be stated. Many things might be considered by some persons 

as delusions, to which others would not give the same character. That would 

depend on mere difference of opinion. Questions in a court of justice might 

anse upon the statements, which questions are now, by the Act of Parliament, 

referred to the decisions of persons skilful in such matters : it was enough 

if these skilful persons stated that* what they deemed to be delusions existed, for, 

among them, the nature of these delusions is well understood. But, taking the 

latter clause of the certificate alone, ^^ that this unfortunate person was dirty and 

indecent in the extreme,^ is, in itself, sufficient to indicate the existence of a 

delusion which put her into a state to require protection, and a statement of the 

particulars of this delusion might only be such as would disgust all that 

neard them, without giving any value to the paper that contained them. 

The seeond certificate does not quite follow the Act of Parliament. This 

is to be regretted ; for it raises a question that might otherwise have been 

avoided. Still, as it has stated what, in substance, is equivalent to the 

ibnns given in the Act, it is sufficient; and the more so, because none of 

the certificates are final. The object of all of them is only to put the 

matter into a train of inquiry ; and, with respect to the nature of 

the facts to be stated, the object is rather to point out the source 

&om which they are derived, so as to make that inquiry more easy, 

and not to enter into particulars on which those that read them might 

Dot be able to form any satisfactory opinion. It seems to me that, in 

these respects, the certificates have substantially complied with all that is 

twjuired, and are therefore good. But it might go further, and say that if 

the Court was of opinion that the unfortunate person was still in any way 

dangerous, it woulci not set aside the certificate upon a matter of mere form. 

Indeed the Court could not set aside the certificate. It has no power to do 

so; it could only set the party at liberty. But the Court would not be justified 

in setting at liberty a person who was still in such a state as to be dangerous 

to the public or herself. It might be said that the Court, immediately after 

setting the person at liberty on account of defectiveness of the certificate, 

might order her fresh arrest, as a matter necessary to the safety of herself or 

others. But, why does it possess this power ? Because the public peace might 

he endangered by her discharge. Is it not better that this individual should 
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remain in custody to be examined or dealt with by the competent authorities 
delegated under the great seal ? It seems to me that the Court would be 
abusing the very name of liberty, if it said in this case, " Let the woman be 
restored to liberty,'' when this liberty c^uld only be a curse to herself and 
others, and when those who ought to feel most anxious for her welfare could 
have no desire but that the restraint on her should be continued, unless it 
could be shewn that that restraint was in its own nature improper, or was 
injurious to the person it was meant to protect. 

Coleridge, J. — This is an Act of very great importance, and the ques- 
tion is new, and I wish to say that I entirely concur in what has fallen from 
my lord. 

WiGHTMAN, J. concurred. 

Eble, J. — I am also of the same opinion. I wish merely to add, that the 
Act of Parliament requires that the person should not be confined in a licensed 
house without this order and these certificates. The prohibition is not a general 
one, and the only effect would be that the keeper of such licensed house would 
be liable to be indicted for the statutable misdemeanor. The other rights of 
all persons to restrain lunatics for the public safety, which exist at common law, 
are left wholly untouched by the statute. 

Lunatic remanded. 

Sir J. Bayley prayed for the costs of Dr. Millingen upon his appearance 
to the writ, but the Court said they had no power to grant costs upon an 
application of this kind. 

Costs refused, (a) 



(a) The 45Ui section provides '' That no person 
(not being a pauper) shall be received into or de- 
clared as a lunatic in any hospital without an order 
under the hand of some person according to the 
form, and stating the particulars expressed in sche- 
dule B annexed to this Act, nor without the medical 
certificates according to the form in schedule C an- 
nexed to this Aet, of two physicians, surgeons, or 
apothecaries, who shall not be in partnership, and 
each of whom shall separately from the other have 
personally examined the person to whom it relates, 
not more than seven clear days previously to the re- 
ception of such person into such house or hospital, 
and shall have signed and dated the same on the 
day on which such person shall have been so exa- 
minedy and every person who shall receive or detain 



any such person as aforesaid in any house or hos- 
pital as aforesaid, without such order and medical 
certificates as aforesaid, and any physician, sur- 
geon, or apothecary who shall knowingly sign any 
such medicial certificate as aforesaid, which shall 
untruly state any of the particulars required by 
this Act, shall be guilty of a misdemeanor.*' — ^The 
46th section enacU "That every such physician, 
surseon, or apothecary, signing such certificate, 
shall specify therein any fact or factt (whether 
arising from his own observation or from the in- 
formation of any other person) upon which he has 
formed his opinion, that the person to whom such 
certificate relates is a lunatic or insane person, or 
an idiot, or a person of unsound mind.'' 
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BAIL COURT. 

Michaelmas Term, — November 17, 1846. 

(Before Mr. Justice Pattbson.) 
Ex parte Wallworth and ANOTHER.(a) 

Practice — Intituling affidavits on a motion for a rule niaifor a certiorari. 

(hmoting Jor a rule nitifor a certiorari to bring up a conviction, the affidavits should not be 

intituled in any cause ; and if so intituled^ they cannot be used. 

ARCH BOLD, on a former day, obtained a rule nm for a, certwrari to 
bring up a conviction of justices made under the 1 & 2 Wm. 4, c. 87, " An 
Act to pronibit the Payment in certain Trades of Wages in Groods, or otherwise 
than in the Current Coin of the Realm.'' The affidavits upon which the rule 
nisi was obtained were headed ** In the matter of The Queen against Robert 
Wallworth and James Wallworth.''' 

Robinson shewed cause. — The affidavits are bad, in being entitled in any 
caase ; there is no cause in court until the rule nisi has been obtained, and it 
is therefore irregular to entitle them as these are entitled. The rule is, that 
the affidavits upon such a motion as this should not be entitled, but that, after 
the rule nisi is granted, the affidavits, on shewing cause, may or may not be 
entitled. The case of Ex parte Nohro (1 B. & C. 267) is an express authority 
upon this point. In that case a rule nisi for a certioran^ to remove an order 
of Sessions, had been obtained upon an affidavit, which was entitled ^^ Rex 
T. Justices of Essex ;" and upon an objection taken, that the affidavit ought not 
to have been entitled at all, as no cause was then pending, the Court, after 
referring to the officers of the Crown Office, said that the affidavit was irregular^ 
and disdiarged'the rule. 

Archbold^ contra. — The practice of thus heading affidavits is very common, 
and cannot lead to any inconvenience; and if this heading be incorrect, it must 
be equally so to entitle affidavits ^^ In the Queen's Bench," since, according to 
the reasoning first made use of, no case can be said to be in court until the rule 
nt«t is granted. 

Patteson, J.— The affidavits are certainly irregular, in being entitled in 
any cause, at the state of the proceeding at which they were used, and they 
cannot, therefore, be made use of. The rule must be discharged. 

Rule discharged. (6) 

\^ Reported by T. W. Saundbbs, Esq., Bar- Evans (2 D. N. S. 410), and Breedon ▼. Cqpp (9 
nstei^.Uw, Jut. 781). 

{^) See, at to affidarltt in prohibition, Ex parte 
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BAIL COURT. 

Michaelmas Term. — November 19, 1846. 

(Before Mr. Justice Patteson.) 

Ex parte James Lobd. (a) 

Practice — Admitting a defendant to bail pending a decision upon the legality of his commitment. 

When a defendant who has been summarily convicted by justices is brought tip by habeas corpus, and 
the question of the legality of his commitment remains for future argument t the Court will admit 
him to bail until the ease is decided. 

ON a former day, Huddlestone obtained a habeas corpus^ directed to the 
gaoler of the house of correction at Saltford, commanding him to bring 
up the body of James Lord, who, it appeared, had been committed upon a 
conviction, under the 4 Geo. 4, c. 34, s. 8, for unlawfully absenting himself 
{rom his employment. The gaoler having, accordingly, this day brought up. 
the said James Lord, and made a return of the conviction under which he 
detained him in custody, 

Huddlestone now moved that .the party might be admitted to bail until the 
final decision upon the validity of the conviction. 

Cowling (who appeared on behalf of the convicting justices). — There is no 
objection to the prisoner being admitted to bail, provided the Court has power 
to order him to be bailed, which it is conceived it has not. What authority 
would the Court have, supposing it ultimately upholds the conviction, to re- 
commit the defendant ? Such a practice is perfectly new, and is only supported 
by the old and doubtful authority of Rex v. Reader (1 Stra. 531), which 
merely says that " the defendant was convicted for keeping an ale-house without 
license, and was therefore committed for a month, as the Act directed ; and that 
after he had lain in gaol for a fortnight, he brought a certiorari^ and upon the 
return of it he was admitted to bail, the Court being of opinion, that if ttie con- 
viction was confirmed, they could commit him for the residue of the time.*^ 
[Patteson, J. — The case is certainly very shortly reported, but it appears to 
be precisely in point.] If the Court has tne power contended for, it is strange 
that it should not have been more frequently exercised^ and that a later case 
cannot be found to warrant it than that in Strange. If this power exists, the *^ Act 
to stay Execution of Judgment for Misdemeanors upon giving Bail in Error," 
8 & 9 Vict. c. 68, would have been unnecessary. 

Hitddlestone. — This CJourt has of late frequently acted upon the case of Rex 
v. Reader y particularly in Ex parte Hammond^ which took place at chambers, 
in Michaelmas vacation, 1845, where a habeas corptis was obtained at the end 
of the Term, and the question upon the conviction stood over for the decision 
of the full Court. Patteson, J. admitted the defendant to bail in the mean 
time. So also in Reg, v. Turner and Others (15 L. J. M. C. 140), 
which was a conviction under this Act, upon a return being made to the habeas 
corpus ; and the conviction being brought up, Mr. Justice Patteson admitted 
the defendants to bail. So that the practice appears to be well settled. [Pat- 

(a) Reported by T. W. Saunders , Esq., Barrister-at-Iaw. 
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TESON, J. — Why cannot you argue upon the validity of the conviction at once, 
and that will save the necessity of bailing ?] In an ordinary case of a habeas 
carpus^ that might be done ; but here the conviction itself is returned, and, 
according to the regular practice, it must go into the Crown paper. [Patte- 
SON, J. (after confering with the Master of the Crown Office). — I am informed 
that the conviction must go into the Crown paper, and therefore I cannot now 
hear it.] Unless, therefore, the prisoner is admitted to bail, he may suffer his 
whole term of imprisonment before his case is argued, and then it may turn out 
that, the conviction being bad, he ought not to have been imprisoned at all. 

Patteson, J. — It appears that the practice upon a return such as this, is for 
the case to go into the Crown paper for argument ; and the question that arises is 
this, what, m the mean time, is to be done with the prisoner — whether or not he 
it to lie in gaol until the case is determined ? — for unless the Court should take 
the case out of its turn (and perhaps not even then), the defendant may remain 
in custody for the entire length of the sentence, when in the result it may turn 
out that ne ought not to have been there at all. Now there is the case of Rex 
T. Reader, in which the Court held that a party so situated as this one is might 
be admitted to bail ; and that, if ultimately the decision is against him, he could 
be recommitted for the residue of his sentence; and I really cannot see how any 
doubt can arise upon the subject, for it is the prisoner himself who asks to be 
hailed upon these terms, and he cannot afterwards object if the Court should 
hdd that he was properly convicted. I think that the prisoner ought to be 
admitted to bail. 

Huddlestane applied for the permission of the Court for the prisoner to be 
bailed in the country. 

Admitted to hail in the country, himself in 80/., and two sureties in 40/. 
each. 
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COURT OF QUEEN'S BENCH. 

Michaelmas Vacation. — December 17, 1846. 

The Queen v. The Inhabitants of St. Paul's, Covent Garden. 

Order qf removal — Statement of inhabiianey tn the removing parith — " Coming to eettW* — State, 

13 ^ 14 Car. 2, c. 12, andZb Geo. 3, e. 101, «. 1. 

An order of removal under 13 Sf 14 Car, 2, e, 12, and 35 Geo, 3, e. 101, «. 1, mtut ehew uponihefaee 
qfit that the paupere were inhabiting in the removing parish at the time of making the order : that 
is, that they were in the parish for the purpose of inhabiting there^ as contradistinguished from 
the purpose of visiting or passing through it. 

That rule is sufficiently complied with m the ordinary form, which states that the pauper has ** come 
to inhabit " in the parish ; and it is also satisfied by a statement that the pauper ** intruded and 
came into the parish, and is now inhabiting therein^*' although m the latter form the purpose of 
the coming is not distinctly stated. An order, therrfbre, in that latter form was confirmed by this 
Court. 

The allegation that the Justices were " acting in and for " a county shews that they had jurisdiction 
in the county. 

The insertion qfthe words ** on sight hereof*' in the mandatory part qfan order of removal is unob^ 
Jectionable, notwithstanding «. 79 ^4 ^ 5 Wm. 4, c. 76. 

An order, good in other respects, is not vitiated by the omission of any date qf place. 

UPON appeal against an order of removal by two justices of the county of 
Middlesex, tne Court of Quarter Sessions confirmed the order, subject 
to the opinion of this Court upon a case, of which the material parts were as 
follow. 

The order of removal appealed against was as follows : — 
^* To the churchwardens and overseers of the poor of the parish of Saint 
Marylebone, in the county of Middlesex, and to the churchwardens and 
overseers of the poor of the parish of Saint Paul, Covent Garden, in 
the liberty of Westminster, in the county of Middlesex, and to each and 
every of them. 

** Middlesex, 1 Whereas complaint hath been made unto us, two of her 
to wit. J Majesty ''s justices of the peace acting in and for the county 
of Middlesex^ by the churchwardens ana overseers of the poor of the said 
parish of Saint Marylebone, that Ann Sheridan, single woman, aged 64 years, 
intruded and came into the said parish of St. Marylebone^ and hath actually 
become chargeable to and is now inhabiting in the same parish. Upon exa- 
mination of the premises upon oath, and other circumstances, we do adjudge 
the same to be true, and do also adjudge the place of the last legal settlement 
of the said Ann Sheridan to be in the said parish of St. Paul, Covent Garden, 
in the liberty of Westminster, in the said county of Middlesex. These are, 
therefore, in her Majesty'^s name, to require you, the said churchwardens and 
overseers of the poor of the said parish of St. Marylebone, on sight hereof to 
remove and convey the said Ann Sheridan from out of your parish of St. 
Marylebone to the said parish of St. Paul, Covent Garden, ana her deliver 
unto the churchwardens and overseers of the poor there, or to some or one of 
them, together with this our order, or a true copy thereof; who are hereby 
required to receive and provide for her according to law. Given under our 
hands and seals, this 26th day of November, 1844. 

« E. Elliott. (L.S.) 

"James John Hamilton." (L.S.) 

The case then set out the examination of Ann Sheridan, on which the 
order was made ; but as, upon the argument, Pashley abandoned the objections 
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taken to the examinatioD, it is not necessary to insert it, or the grounds of 
appeal relating to it. 

The only ground of appeal relating to the present decision was, that the said 
order of removal is bad, defective, and insufficient on the face thereof. 

The appellants insisted on the insufficiency of the order and examination 
under the above grounds. The objections stated as to the order were, that the 
jurisdiction of the justices was not sufficiently shewn, and that the order was 
illegal in requiring the churchwardens and overseers of the poor of St. Mary- 
lebone to remove on sight thereof. The objections were overruled, and the 
Sessions confirmed the order. If the Court of Queen'*s Bench shall be of 
ojHDion either that the examination does not sufficiently shew such a hiring and 
tenrice as would confer a settlement, or that the order of removal is bad on 
the face thereof, the order of Sessions to be quashed ; otherwise, the same 
to stand affirmed. 

Carrington, in support of the order of Sessions. — The jurisdiction of the 
justices sufficiently appears upon the face of this order. First, they are de- 
scn'bed as justices ^^ acting in and for*" the county, and the words ^Mn and for^' 
have been held to contain a sufficient statement of the jurisdiction. In Reg. v. 
The Recorder of King's Lynn (16 L. J. M.C. 93; 1 New Mag. Cas. 684; 2 New 
Sess. Cas. 384), and in Reg. v. Rotherham (8 Q. B. 776), the orders described 
the justices as ^^ justices in and for ^ the county, and were held good.(a) But 
the objection here is, that the word ^^ acting^ makes it bad, because they may 
have acted without being justices. The answer is, first, that the word acting 
n)plies to the word in only, not to the word for ; so that the order means that 
they were justices for the county acting in the county ; but, secondly, acting as 
justices is some evidence that they were so; and there aremany precedents of orders 
in this form. The order in Reg. v. Blathwaite (16 L. J.M. (J.48 ; 1 New Mag. 
Cas. 457) was not objected to on this ground. Secondly, the order sufficiently 
shews that the paupers were inhabiting in the removing parish ; it recites a 
complaint that the pauper had intruded and come into the parish, and was 
actually chargeable tnereto and inhabiting therein, and that is a very usual 
form. The objection is, that it does not shew that the pauper had come to 
inhabit or settle — L e. for the purpose of inhabiting or settling — and that that 
is necessary to give the justices jurisdiction ; but no particular form of words is 
necessary, and those used are sufficient. In Reg. v. The Recorder of King'*8 
Lifnn (15 L. J. M. C. 93; 1 New Mag. Cas. 684 ; S New Sess. Cas. 384), the 
order merely stated that the paupers ^' now inhabit in the said parish ; ^' no 
objection was made upon that ground, and the order was held valid. Reg. 
V. WUlatis (1 New Mag. Cas. 340 ; 14 L. J. M. C. 167, and 2 New Sess. 
Cas. 2) was quite a different case. There the order recited a complaint 
that the paupers *^ have lately intruded and come into the said parish, 
sod have become actually chargeable to the same;^' and the Court held 
tW those words were not sufficient to shew inhabitancy, Coleridge, J. ob- 
Mning, that ^^ a tramping beggar, who might accidentally break his leg in a 
pariih, would become chargeable, and would have intruded himself without 
aariog come to inhabit at all ;" so that that decision proceeded upon the 
ahKOce of the word ^^ inhabit,^ which is found in this order, and which is 
also the word used in the statute 36 Geo. 8, c. 101, s. 1. That statute does 
not adopt the words of the statute of Charles, ^^ come to inhabit,"^ but says, 
that **no poor person shall be removed, by virtue of any order of re- 

(«) luR. r.SiockioH flNewMsg.Cai.354; 2 New in describing the jnriadiction of justices, was, that 

Scat. Cat. 16), the word ** in " was omitted, and an the justices not only were capable of doing the act 

Ofdcr held bad on that ground ; Patteson, J. ob- within their jurisdiction, but that they actually <ttd 

If that the ptoper interpretation of that word, It within their jurisdiction. 
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moval, from the parish or place where such poor person shall be inha* 
biting^ to the place of his or her last legal settlement, until such 
person shall have become actually chargeable to the parish, township, 
or place in which such person shall then inhabitJ* Reg, v. Rotherham 
(8 Q. B. 776; 2 G. & D. 628, and 12 L. J. M. C. 17) is also an authority 
against this objection. There it was objected that it did not appear upon the face 
m the examinationhy the removing justices that the paupers, at the time of 
the removal, were residing in the township ; and upon tnat objection the Court 
said, ^^ The point for consideration is, whether, upon the face of the exanuna- 
tion, by fair and reasonable intendment— and by tnat rule we were desired to 
consider it — it does not sufficiently appear that the paupers were inhaJtnting 
in the removing township at the time of the examination and of making the 
order." Thirdly, the order requires the overseers, " on sight hereof,"' to remove, 
and it is said that since stat. 4 & 5 Wm. 4, c. 76, that makes it bad, because, 
by section 79 of that Act, they are bound to wait twenty-one days at least ; but 
in Reg. v. Rotherham (3 Q. B. 776; 12 L. J. M. C. 17), it was decided that an 
order to remove, absolute and unconditional in its form, was valid, notwithstand- 
ing that statute ; and this is no more than an order to remove generally : the 
words necessarily imply no more than that the overseers are to obey the order 
in a legal manner. Lastly, it is said that the order should have had a date of 
place, as otherwise it may have been made out of the jurisdiction. The 
same objection was taken and overruled in R^. v. The Recorder ofKmg^e Lynn 
(1 New Mag. Cas. 584 ; 2 New Sess. Cas. 884), on the ground that it rests upon 
an assumption that the justices, after receiving the complaint within their juris- 
diction, went out of it to make the order ; that so to suppose would be to intend 
against the order, and that no intendment ought to be made either way. In 
R^. V. Stockton-upon-Tees (1 New Mag. Cas. 864), the Court Avere of opinion 
that the word "in,'' used in describing the authority of the justices, was tan- 
tamount to a date of place, which is unusual in orders of removal. None of 
these objections^ therefore, to this order can be sustained. 

Pashley^ contra. — The main question is, whether the order shews that the 
paupers had " come to settle," or " to inhabit; '' because, if not, the justices 
had no jurisdiction. The statute 13 & 14 Car. 2, c. 12, s. 1, recites that " by 
reason of some defects in the law, poor people are not restrained from going 
from one parish to another, and therefore do endeavour to settle themselves in 
those parishes where there is the best stock, &c. ; and when they have consumed 
it, then to another parish, and at last become rogues and vagabonds, to the 
great discouragement of parishes to provide stocks,^' &c. ; and then makes it 
lawful, " upon complaint made by the churchwardens and overseers of the 
poor of any parish, to any justice of the peace, within forty days after any sudi 
3rson or persons coming so to settle as aforesaid, &c., for any two justices^ 
c, of the division where any person or persons that are likely to be chargeable 
to the parish shall come to inhabit, by their warrant to remove and convey such 
person or persons, &C.'*' Then the subsequent statute, 85 Gea 8, c. 101, s. 1, 
only repeals so much of that Act as enables justices to remove persons likely to : 
he chargeable ; and provides that no person is to be removed, unless actuatly 
chargeable.'*' Accoroingly, all the estaolished forms of orders of removal adopt 
the words of the statute, " come to inhabit ; " but in this case the words are» 1 
•' is now inhabiting," and they are not su£Scient. They do not shew that the ^ 
pauper came for the purpose of settling or inhabiting, for a person may at any 
given moment inhabit in a parish without having come for the purpose of i 
inhabiting. The most temporary residence would satisfy the words here used» | 
At all events, it is enough to say tliat the matter is left in doubt, because the ) 

\ 
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jurisdiction ought clearly to appear. The word ** inhabit "" has no definite 
legal meaning (R. v. Mashiter^ 6 Ad. & £11. 153) ; its meaning varies in various 
statutes and charters. In the Statute of Bridges (22 H. 8, c. 5, ss. 2, S) it 
applies only to householders or persons having land in possession in the county 
where the decayed bridge is, or to bodies politic and corporate, resident therein. 
(2 Inst. 702.) So with regard to liability to church-rate, a man may be 
inhabitant and parishioner of one parish, though resident in another. {Jeffrey^s 
case, 5 Rep. 67, a.) Again, an occupier of land within a hundred is an 
inhabitant within the Statutes of Hue and Cry, although he has neither a house 
nor lodges there. {Leigh v. Chapman^ 2 Wms. Sauna. 428.) In a charter of 
iooorporation, the term ^^ inhabitant householders within tlie said borough ^ was 
held to include all ^^ inhabitant householders^ within the meaning of the 
Municipal Corporations Act ; that is, all either within the borough, or within 
ttven miles of it {Rutter v. Chapman, 8 M. & W. 1) ; and the word 
^ inhabitants *' in another charter was construed as meaning ^^ inhabitants 
paying church and poor rates.*" {Rew v. Davie, 6 Ad. & £11. S74, 386.) To 
giTe a qualification under the Registration of Voters Act, there must be a 
readenoe animo reeidendi {Witham, app., v. Thomas, resp., 8 Scott, N. R. 
TBS; 7 M. & 6. 1) ; and the same law has been laid down with regard to this 
very statute of 18 & 14 Car. 2. In R. v. Ashton-under-Lyne (4 M. & S. 
S57), the pauperis husband, being a soldier, deserted and ]eft his family in the 
removing parish ; the wife, during his absence, took a house there at 5/. a year, 
and lived in it with her family ; and also took another house, at five guineas 
a year, and put some of her husband's furniture in it, intending to remove 
thither, but never did remove, but underlet it ; and during the time she held 
both, her husband came to see her, and remained seven weeks concealed in the 
bouse where she lived, and was made acquainted with her having taken the 
two. The Court held that the husband did not acquire a settlement by this 
residence ; Lord Ellenborough, C. J., saying : ^^ His coming into the parish, 
therefcwe, was nothing better than the mere intrusion of a fugitive, who is 
lurking in hiding-places, and teas not in any sense a coming to settle ; that is^ 
so/ a coming into the parish animo residendi.'^ But the case of R. v. St. 
James'sy Bury St. Edmunds (10 East, 25), is a conclusive authority on this 
subject. In that case, Lord Ellenborough, C. J., after reading the statute 18 
k 14 Car. % c. 12, s. 1, said : ^^ The expression of coming to settle denotes 
that the party comes animo morandi or manendi : it may be for a temporary 
puipoae, but still it must be understood that he comes to settle there. But how 
can it be said that the pauper went into this parish animo morandi at all ? He 
went into the town witn a cart of hay, which he was to dispose of, and return 
with a load of muck. How, then, can it be said that he went there to settle ? 
Then, if he were not removable within the terms of the 18 & 14 Car. 2, can 
we find an J enlargement of the power of removal ? The 35 Geo. 3 has the 
wwcdi inhabiting or sojourning ; but it would be an extravagant construction 
of adttf of those terms, to say that it meant to include such a case as this. Then 
there k ao authority for this order, and the Sessions have done right to quash it.''' 
[EuL^jh — The authorities that you cite only shew that the word "inhabit" has 
sevenJ legal meanings, not that it has no meaning.] It is sufiicient to establish 
that the word is ambiguous. If it may be insufficient, then the jurisdiction is 
not shewn upon the face of the order. It is not merely that it may be an 
ordinary wora, and be understood in the sense intended for, that renders a 
statement sufficient, but it must be so understood. In Reg, v. West Riding 
Justices (2 Q. B. 505), the word " occupy '^ was held not to shew a residence ; 
althoagfa, as Mr. Justice Patteson said, ^' the word occupy, applied to a house. 
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conveys to any man the meaning of living in the house ; ninety- nine persons 
in a hundred at least would so understand it.^ No case has shaken the prin- 
ciple of Rex V. Hulcott (6 T. R. 583), that no intendment as to jurisdiction in 
a conviction is permissible, and an order of justices is to be treated in the same 
way. (Day v. King^ 5 A. & E. 359.) In Reg, v. Smith (1 New Mag. Cas. 484), 
under S & 3 Vict. c. 85, an order of bastardy was held bad, because made by 
the overseers, and without any statement that there were no guardians, or that 
the township formed part of a union. In the judgment, Reg. v. Arddey (5 Q. B. 
71) was commented upon, and shewn to be in accordance with the principle 
which forbids inferences to be drawn. [Coleridge, J. — In Reg. ▼. King*s Lynn 
(INew Mag. Cas. 584; SNewSess. Cas. 334), it was only stated that the paupers 
were now inhabiting, and that case was elaborately argued.] This point was 
omitted ; but in R^, v. Willatts (1 New Mag. Cas. 340 ; S New Sess. Cas. 6), 
where the question was upon the meaning of the word ^^ intrude,^ and Rex v. 
Binegar (7 East, 377) was referred to, Mr. Justice Coleridge observed that the 
words ^^ endeavouring to settle there*' were added. This £ews the correctness 
of the usual form. The present form would be quite consistent with the pauper 
being casual poor. It would state, supposing he were casual poor, that ne was 
living in the parish, that he was receiving relief, and evidence of the settlement 
would be stated. What more is there here ? The observations of Mr. Justice 
"Lie Blanc, in Rew v. Bury St, Edmunds (10 East, 31), are pertinent : << Con- 
sistently with that statute (13 & 14 Car. 2), which enables the order of removal 
to be made, on complaint of the parish officers of persons coming to settle and 
inhabit in the parish, the form of the order states the complaint of the parish 
officersof St. James^ that thepauper came ^otn^6i/in their parish; and without 
such complaint, the justices would have no jurisdiction. The coming to 
settle is an essential to the power of removal. (Rew v. St. Laurence Ludlow^ 
5 B. & Aid. 660.) In Rex v. WoolpU (4 A. & E. 205), although the Court 
were not agreed as to the effect of what the Sessions had done, yet there was 
no difference of opinion that the evidence ought to shew a purpose of residing. 
Then, if it is to be proved, it must also be stated. [Eale, J. — Is not so 
much of the statute ot Charles as you rely on repealed by 35 Greo. 3 ?] No, 
only so much as gave the power to remove where the person was likely to be 
chargeable. Secondly, does it appear that this order was made within the 
local limits of their jurisdiction ? Admitting that the words ^^ acting in and 
for ^ are sufficient, the order may have been made out of the county, although 
the complaint was made in it. It ought therefore to be sliewn sufKcienUy 
that it was made within. If an order is bad, shewn to have been made withia 
the jurisdiction, if the complaint be not also shewn to be within; then it must 
be equally bad, if the complaint alone is shewn to be within. {Reg, v. Siockton- 
upon- Teesj 1 New Mag. Cas. 354 ; New Sess. Cas. 16.) This exactly falh 
within the words of Patteson, J. in that case : ^^ There is nothins inconsisteDt 
with the supposition that the complaint was made out of their jurisdiction, and 
then they may have gone within their jurisdiction and made the order.*^ So 
here, the &ct of the complaint alone being made within the jurisdiction, would 
satisfy the terms of the order. Thirdly, the order of removal is invalid, 
because of the insertion of the words ^^on sight hereof.^ It was correct 
enough before the Poor Law Amendment Act ; out the 79th section of that 
Act makes a delay of twenty-one days necessary. It is true that, since 
Reg. V. Rotherham (3 Q. B. 776), it cannot be contended that an order, in an 
absolute unconditional form, is bad ; but this does not authorize the present 
form, which leaves no distinction, and admits of no delay. It is to be obeyed 
immediately by the very terms used, which distinguishes it from Reg.y. Rather- 
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ham. Lastly, the jurisdiction u not shewn by the words ^^ acting in and for." 
It is not clear that they were justices. It is said that acting is m itself some 
eridence of their jurisdiction ; but this is not to be inferred where the act itself 
is complained of. 

LoKD Dekmak, C.J. — There are four objections made to this order. Three 
of them are too frivolous to call for further comment. As to the point upon 
the coming to inhabit, we will take time to consider, but principally because 
of the language used by various judges, which seems to tnrow a doubt upon 
the subject. 

Cur. adv, vult 

Judgment^ Dec, 17. 

Lord Denman, C. J. delivered the judgment of the Court. — We took 
time to consider a sinde point, whether the order of removal, in stating 
the oompbiint before tne justices, alleged all tlie circumstances necessary 
to give them jurisdiction ? The words on which that question arises are 
tbete: **That Ann Sheridan, a single woman, aged sixty-four, intruded 
and came into the parish of St. Marylebone, and had actually become charge- 
able to and is now inhabiting in the same parish."" It is objected that the 
words contained no statement of the pauper having come into the parish with 
the intention of settling there, or of inhabiting, and it is contended the words 
•• come to settle'^ or " come to inhabit,'^ or words unequivocally expressive of 
sudi intention, are necessary. We consider it to have been completely esta- 
blished ever since the case of Rew v. St Jameses in Bury St Edmonds 
(10 East, S5), that no pauper is removable from a parish unless he be there as 
an inhabitant, or had come there to settle or inhabit ; the words ^^ settle'^ and 
• ** inhabit*^ being for this purpose convertible terms, neither of them purporting 
acquisition of a legal settlement, or an intention of permanent residence. The 
purpose, therefore, may be temporary ; but still there must be purpose, at least, 
of remaining there, as distinguished from that of merely visiting or passing 
through the place. The particular mischief against which the 18 & 14 
Charles S provided the remedy of removal, was that of persons endeavouring 
to settle themselves, in this limited and temporary sense of the word ; and the 
mnedy having been found to produce injurious consequences, which the cer- 
tificate system introduced by the 8 & 9 Wm. 8 had not prevented, the 
85 Geo. 8 was passed to prevent the removal of such persons, unless they should 
beoome actually chargeable, encouraging thereby the free change of abode 
among the labouring classes, and limiting the power of the magistrates as to 
thdr removal. What we have now stated has been long generally understood, 
and the forms of removal which are given in the best books on the subject 
contain an allegation that the paupers had come to settle or to inhabit. The 
pesent order wants these words, and it is argued, either that we ought to allow 
«» equivalents, or that none are to be found in it We feel all the inconveni- 
cott of substituting for terms commonly understood, and having acquired a 
wdUmown meaning, any others supposed to be of equal force. It leaas, as in 
tbeprcKnt case, to uncertainty, litigation, and expense ; at the same time, when 
the terms omitted are not terms of art expressly appropriated to express a legal 
idei^ and when no statute prescribes any particular form in which the power, 
as given, is to be exerdsed, we have no authority to prescribe the terms, or limit 
the form, so strictiy as the objection requires. We are bound, however, to see 
that the t^rms usea clearly state all that is necessary to give the jurisdiction ; 
and whether that is done m the present case, mainly depends on the language 
of the 35 Greo. 8, c. 101, s. 1, under which statute the magistrates now exer- 
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cise the power of removal originally given by the statute of Charles. The statute 
first named repeals so much of the statute last named as enables justices to remove 
any person ]iKely to become chargeable to the parish in which he shall come to 
inhabit, and then enacts that no poor person shall be removed from the parish 
where he is inhabiting, to the place of his last legal settlement, until he shall 
have become actually chargeable to the parish in which he shall then inhabit, 
in which case two iustices are thereby empowered to remove him. The power 
to remove to the place of last legal settlement was therefore expressly given on 
these two conditions only, that the person be inhabiting in the parish, and be 
actually chargeable. Nothing is said of the purpose for which the residence 
first commenced. Whether, in any case, a person is inhabiting or not, the 
justices have the jurisdiction, in the first place, to determine. The case to 
which we have referred clearly points out what are the requisites to constitute 
inhabitancy within the meaning of the statute ; at all events, we have not to 
inquire at present whether they have rightly determined in the present case. 
It IS obvious, however, that this is a much more extensive inquiry than that 
which the objection would substitute. To inquire with what intention a person 
first entered a parish must be very idle, except as the intention is collected from 
his acts ; and if these shew he was of his own choice — that is, without the restraint 
of sickness or imprisonment — residing, or preparing to reside, there permanently ; 
in other words, if he is inhabiting there, it ought to be taken, for the purpose of 
removal, that he came to inhabit, and that may be a good reason why, as Ave have 
noticed, the statute says nothing as to the purpose, departing in this respect 
from the language of the statute of Charles. That statute contemplating the 
removal of persons likely to be chargeable within forty days after coming into 
the parish, the coming was recent, and the actual purpose more easily ascer- 
tained. The statute of George allows of no removal until the actual charge- 
ability, and therefore supposes the removal more commonly after longer resi- 
dence. We conclude^ that, although the ordinary forms of coming to settle or 
to inhabit are correct, because he who comes to settle and inhabit, and is actually 
chargeable, undoubtedly inhabits, yet the language of this order is free from 
objection, as satisfying the statute under which tne magistrates acted. This rule^ 
therefore, will be discharged, and the order of Sessions confirmed. 

Rule for queiaking the order of Sessions discharged. 
B, 4- \V. 
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Michaelmas Term. — November 8, 1846. 
BowNEs V. Marsh. 

BoMtordy bond — Stamp — Btidence. 

A bomd in a penalty of 100/., conditioned to indemnify o parish from all expenses incvrred in the 
birth, education, and maintenance of a bastard child or children likely to be bom^ is sufficiently 
stamped with all. I5s, stamp, 

DEBT, by the parish officers of Mansfield, in the county of Nottingham, oa 
a bond to them in the penalty of 100/., conditioned to indemnify, from 
tinae to time, and at all times thereafter, the churchwardens and thJeir suc- 
cessors, as well as the other inhabitants, against the expenses incurred by the 
birth, education, and maintenance of a luistard child or children, then likely 
to be bom. This bond was stamped with a 1/. 15s. stamp, and it was objected 
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attbe trial that that was insufficient. Several issues were raised upon the recocdy 
one of vrbich was found for the defendant, and the rest for the plaintiff. 

WhUehurat now moved to enter a nonsuit. — The ground of this application is, 
diflt this is a bond coming within the words of the Stamp Act (55 Geo. 8, c. 184, 
Sell. Pt. 1), imposing a S5/. stamp upon bonds given as a security for the 
repayment of a sum or sums of money to be thereafter lent, advanced, or paid, 
or wiiicfa may become due upon an account current, together with any sum 
already advanced or due, or withheld, as the case may be, where the total 
amomit of the money secured, or to be ultimately recovered thereupon, shall 
beoDoeitain and without any limit. Here the penalty of the bond is 100/.; 
bat it is given to secure an indefinite amount, and it is not the penalty, but the 
condition of the bond, which regulates the amount of the stamp. (<S<0O^^ y. 
HZnp, S Price, aO.) 

LomD Dbnman, C. J.— I think this instrument is sufficiently stamped. That 
fattoC the schedule to the Stamp Act which is referred to appears to me only 
loidilie to advances of money of indefinite amount. 

CoLXRiDGE, J. concurred. 

WiGHTMAN, J. — ^The clause referred to speaks of an ** account current." 

^ :, J. — ^This bond comes under the head of instruments " not otherwise 
' in the schedule to the Stamp Act. The Court of Common Pleas 
lia field that indemnity bonds generally fall under that head. 

Rule refused, (a) 



COURT OF EXCHEQUER. 

MichaelmcLs Term. — November 5, 1846. 
Jones and Otesbs v. Fothergill and Othsbs. (6) 

ComU of appeal— Taxation. 

T%geo§t8 meetmanbf inaarred 5y pariah officen in support of an empeal againtt an order of removal^ 
wkkk lAe raaponaatis abandon prtountt to trial, caxnot be recovered, even wider a written agreement to 
poff flcM, amon^ tie appdlante get the order quaehed by the Court of Quarter Seeeione, and their 
eoetB taxedhg theproper qffker, tadees such coets are taxed during the sitting of the Court 

CHILTON moved for a rule to set aside the nonsuit in this case, and to 
enter a verdict for the plaintiff, with 2/. 9s. damages. This was an 
action of assumpsit^ brought by the plaintiffs, as churchwardens and overseers 
of the parish of Llanspiddid, in the county of Brecon, for the year 1842, against 
the deiendants, as churchwardens and overseers of the parish of fiedwellsey, in 
the county of Monmouth, in the same year. At the trial it appeared that the 
^cEendants, in the year 1842, had been served with notice of appeal against an 
Older of removal ot a pauper and her six infant children to the parish of Llan- 
spiddid ; and in consequence of the defendants finding the removal could not 
be umported, they gave the plaintiffs notice of abandonment in writing, which 
stateo^ amongst other things, ^^ that they thereby abandoned the said order of 
icmovalf and did agree to take back the said paupers, and to save harmless the 
and pamh of Llanspiddid the expenses attending the said order of removal.'^ 
The trial of the apped was to have taken place on the 27th June, but in con- 
of plaintins receiving the above agreement on the 26th, they merely 






See Lopez ▼. De Tatiet, S Taunt. 712. 

Reported by J. A. Foot, Esq., Barrister-at-law. 
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sent to the Quarter Sessions to get the order of removal quashed. The order 
was quashe4 with costs as against the defendants; the costs, however, were not 
taxed during the sitting of the Court, but subsequently, when the sum of 
83/. 8s. 6d. was allowed, viz., the sum of 222. 9s. for costs incurred prior to the 
receipt of the notice of abandonment, and 10/. 19s. 6d. for those incurred sub- 
sequently. A copy of the order of costs was served upon the defendants, who 
refused payment, upon the score that the bill of costs was not taxed sedenie 
curia. The pbdntiffs, not being able to recover costs in the regular way, 
brought this action upon the agreement The declaration, after reciting these 
facts, stated the consideration for the defendants^ promise to be, ^^ that the 
plaintifis, as such parish officers as aforesaid, would agree with defendants, as 
such parish officers aforesaid, not to incur any such additional expenses and 
costs of witnesses in and about the trial of the said appeal,^ &c. It then averred 
a promise by the plaintiffs as such parish officers, and alleged as a breach, that 
the defendants did not pay the said plaintiffs, as such parish officers, the said 
costs, charges, and expenses. There were also counts for work and labour,^ 
money paid, and on an account stated. To this the defendants pleaded ^' not 
guilty ^ by statute ; and at the trial it was objected for them, tnat the consi- 
deration was not proved, as stated ; that the agreement in question contained 
no such promise as that stated in the declaration, nor circumstances from which . 
that promise could be inferred, for the debt was a parish debt, and the defend»^ 
ants did not mean to pledge their personal responsioility, but the responsibility 
of the parish. The learned Baron, being of that opinion, nonsuited the plain- 
tiffs, reserving leave to move to enter a verdict for them for the expenses in* 
curred previous to the abandonment, and 

Chilton now moved accordingly ; but 

The Court stated, that whatever desire they might have to assist the plain- 
tiffs, they could not do so under the present circumstances ; for, in order to 
enable them to do so, it was necessary to shew that the defendants bound them* 
selves personally, which it was clear they did not intend to do. Their intention 
evidently was to bind the parish ; but having lulled the plaintiffs into a security 
which caused them to neglect the regular mode of proceeding, they now refuse 
to abide by an arrangement which certainly is not binding on them personally. 
If the plaintiffs had gone to the Sessions and taxed their costs in tne regular 
way, they would have bound not only the defendants, but also the existing 
parish officers. Not having done so, their remedy was gone. 

Rule refused. 
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COURT OF QUEEN'S BENCH. 

Michaelmas Term. — November 20, 1846. 
Slater v, Hodson and Othkrs. 

Cusiodjf of parish documents — Bastardy bonds — Evidence, 

Cbrinn old hasiard^ bonds, given during a series of years for the indemnity of a parish, were now pro^ 
hetdjrofm Ate workhouse of the union in which that parish was situate. The master of the workhouse, 
~ them, could give no other account of them than that they had been brought there, together 
' documents, by some of the paupers belonging to that parish, and had been hept by him 



BtU,UmiAt emdemee of custody was sufficient to render them admissiUe in evidence upon the trial of an 
1 to try the question whether diat parish was prevented by its largeness from reaping the 
statute ^EKz. 



TIHIS was a feigned issue, directed by this Court to try the question 
whether the parish of St. Cuthbert, Carlisle, was prevented, by reason, 
of its huveness, from reaping the benefits of the statute 43 Elizabeth. The 
issue hadtDeen directed, in consequence of application having been made to this* 
Court to quash orders which had been made by the defendants for the appoint*- ' 
meol of separate overseers for ei^ht distinct townships in that parish. Several 
imxs were raised as to the various townships ; but at the trial, which took 
phoe before Cresswell, J., at the last assizes for the county of Cumberland, the 
jury found a verdict substantially for the plaintiff. In the course of the trial 
the phuntiff offered in evidence twelve bastardy bonds, commencing in date as* 
cffly as 1716, given to indemnify the parish of St. Cuthbert against the 
expenses of maintaining bastard children. They were produced by Mr. Brown, 
die master of the workhouse belonging to the union, which comprised all the 
tomwinpB ; and he stated that he had been master of the workhouse since 
18S8 ; that in 1842, some paupers brought a cartload of papers and bonds^ 
ippesring to be paridi papers, some of them in a chest and some not ; that the 
boods produced were amongst those so brought, and that they had been in his 
eustody ever since ; that he had made no inquiries about them, and did not know 
vhenee they had been brought. Upon this state of facts, it was objected that 
the boods dfid not appear to come from the proper custody, and were therefore 
insdmissible; but the learned judge overruled the objection and admitted the 



Knowlesj in the present Term (Nov. 5), moved for a rule nisi for a new trial, 
OD the ground (amongst others not necessary to be noticed) that the evidence 
had been improperlv received. The union workhouse is not the proper custody 
for documents of this nature: the parish chest, kept in the vestry-room of the 
prish, is the place where all such documents should be found ; and if they 
areknt dsewhere, it is, at all events, incumbent on the party producing them 
to aiu the parish officers and explain the circumstance by their evidence. 

iCoLoiBGB, J. — Actual legal custody is not necessary ; it is enough if the 
ocumeots are found in the place where any one might reasonably expect to 
find them ; and can it he said that the union workhouse is an improbable 
place of custody ?] Perhaps not, if no explanation could be obtained ; but 
no attempt at explanation was made here. 

Cur. adv. vuU. 
Lord Dekman, C. J. now gave judgment. — We have seen the learned 
judge, and looked at his note with respect to the custody of the documents in 
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question. We think there was reasonable evidence of those documents being 
in the repository for parish documents generally used ; and that the learned 
judge is quite right in the opinion which be entertains, that a proper custody 
was proved. The rule, therefore, will not be granted. 

Rule refused. 
B, 



BAIL COURT. 

Michaelmas Term. — November 25, 1846. 

(Before Mn Justice Wigbtmak.) 

The Queen «. The Recorder of York, (a) 

Mandamui to hetar <m appttd — Effhd of a rtpemSng eUnue in a statute. 

An order of removal of a hinatie pauper was made under the provisions of the 9 Geo, \>, e. 40, s. 48, pr 
the 9th of Jufy, ISio, OntheOiho/ August foUowing, thii statute was rtpeaUd by the^k9 VkL 
c« 126, *' except as to any matters committed or done^ or contracted to be committed or done, b^re th$i 
passing of thts Act, which shall be as if this Act had not passed.** At the next October sessions an. 
appeal was entered and respited against the said order of removal, and on the 11 th of December Jbl' 
hwina, notice of appeal {out with no grounds of appeal) was given far the then next January iimioig. 
On the appeal coming on for trial, it was objected, firsts thai tnepower of appealing under the 9 Geo. 4^ 
c. 40, was lost, in consequence of the operation of theS^ 9 Vict. c. 126 ; secondly, that even if mH, 
so lost, the appellants were not entitled to be heard, in consequence of their not having given any gromdk 
qf appeal : and the Sessions, being of this opinion, dismissed the appeoL 

JSmd, on a motion for a mandamus to enter continuances and hear the appeal, that the Sessione were vrM|| 
on both points. 

MANDAMUS to the Recorder of York, commanding him to enter conti^ 
nuances and hear an appeal between the churchwardens and overseer* 
of Skipton, appellants, and the clerk of the peace of the city of York, resjpan^ 
dent, against an order of removal of a lunatic pauper, under the 9 Geo. 4, c. 40ty. 
8. 42,(6) adjudicating the settlement of the said pauper to be in the appeUanjk: 
parish, and directing the payment of the expenses of removal. 

The order of removal was made on the 9th of July, 1845 ; but on the fbllaww- 
ing 8th of August, the 9 Geo. 4, c. 40 (under which it was made), was repealed 
by the 8 & 9 Vict. c. 126, entitled, " An Act to amend the laws for the pro^ 
-vision and regulation of lunatic asylums for counties and boroughs, and for thtti 
maintenance and care of pauper lunatics in England,^ the first section of whidv 
however, excepts from the repealing enactment ^'any matters committed or , 
done, or contracted to be committed or done, before the passing of this A(% ^ 
which shall be as if this Act had not passed.^' At the October Sessions $m ^ 
appeal was entered and respited against the said order; and on the 17th dl ^ 

- >i 

(a) Reported by T. W. Saunders, Esq., Bar- person shall be adjudged to be, for the repayment <tf'' ^ 

riftter-at-lan. the reasonable charges of the remoTiog, mainllk 

(&) Which enacts, *' That where the legal settle- nance, medicine, clothing, and care of sach inaaaii ^1 

ment of any insane person confined under any order person, incurred within twelve calendar months pftt*. i> 

of any two justices at any county lunatic suiylum, vious to the date of such order, such charges having; 

public hospital, or any licensed house, has not been been first proved to the satisfaction of such justk«|i ^ 

ascertained, it shall and may be lawful for any two and the amount thereof being set forth in anal 

justices, acting in and for the county in which such order ; and it shall and may be lawful for the saidL 

lunatic asylum, public huspital, or licensed house is or any other two justices of the peace of the sw, h 

situate, at any time, to inquire into the last leeal county, to proTide for the maintenance, medicin% k 

settlement of such insane person ; and if satisfac- clothing, and care of such insane person, in mannsr* 

tory evidence can b« obtained as to such settlement, as has been hereinbefore directed for the two jus- ^ 

it shall and may be lawful for sach justices to make tices before whom such person was originally ea- ^, 

an order upon the overseers of the parish op town- mined.** . 

sUp where tndi last kgal asttknent of tiicli inaans ! 
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Deoember following, notice of appeal, but without any grounds, was given for 
the KbsioDS to be held on the following 5th of January, 1846. At these ses- 
lioQt, accordingly, the appeal was called on in its turn, where it was objected, 
first, that by the 8 & 9 Vict c. 1^, s. 1, repealing the 9 Geo. 4, c. 40, the 
power to appeal under the latter Act was at an end ; secondly, that the appeU 
lants were not entitled to be heard, inasmuch as they had served no grounds of 
ippeal. Upon these grounds, the appeal was dismissed, whereupon the present 
rule for a mandamus was obtained, asainst which 

Bli^ shewed cause (5th June). — ^I'be Sessions were right upon both grounds^ 
Ist The appeal in this case must be taken, since the decision of Reg. v. Piwleif 
f4Q. B. 711), to have been under sec. 60 of the 9 Geo. 4, c. 40, which requires 
fcurteen days' clear notice in writing of such appeal, and the nature and matter 
thereof, to be given ; and although it may be open to contention that that is 
■Dt the appeal clause, yet the case of Reg. v. Piosley could have been determined 
Qoly ufQD the assumption that it was the proper appeal clause, there being, in 
fact, several appeal clauses in the Act [Wightman, J. — The 60th section is 
not once referred to in that case.] But the judgment turns upon the sufficiency 
of ibe grounds of appeal, and as that is the only section in the Act which 
requires the grounds of appeal to be given, it must have been conceded that 
such was the proper appeal clause for appeals such as this. That case dis- 
tinctly overrules Reg. v. The Justices of Kent (2 Q. B. 686), in which it was 
aippoKd that the 54th clause was the one governing these a]:^als. 2ndly. The 
power of appealing was taken away by the coming into operation, before any 
WDg was Qone by the appellants, of tne 8 & 9 Vict. c. 15i^, which repeals the 
9 Geo. 4, c 40, ^^ except as to any matters committed or done before the pass- 
ing of this Act, which shall be as if this Act had not been passed C^ and it 
cnnot reasonably be arffued, that this appeal comes within the exception, as it 
wv not entered until tne October Sessions, no previous notice having been 
gifcn of an intention to appeal, and the 8 & 9 Vict. c. 1^, having come into 
opention on the preceding 8th of October, so that the appeal was not a matter 
mmmUted or dane^ or contracted to be committed or done^ before the passing 
fttkm Act. It is a well-established rule, that a right of appeal cannot be given 
Jn impHcaticm, nor can it even l)e continued by words of inference only. In 
iisg. V. Mawgan (8 Ad. & Ell. 496) a magistrate, under the 13 Geo. 3, c. 78, 
li M, had presented the inhabitants of a parish for the non-repair of a hi^hway^ 
ad die proceedings having been removea into the Queen''s Bench by certiorari^ 
the defendants pleaded, and issues in fact having been joined, they were tried, 
ad found against the defendants. The 5 & 6 Wm. 4, c. 50, which repealed the 
18 660. S, c 78^ came into operation, however, on the day on which the issues 
vcre tried. Upon this state of things the Court arrested the judgment, on the 
gnxiDd that they could not then give judgment upon a conviction founded upon 
laiagiitmte^s presentment. Lord Denman remarking, ^^ If the question related 
■Bny to the presentment, that, no doubt, is complete. But, dum loquimuTy 
wcMfe lost tnepower of giving effect to any thing which takes place under that 
proonding.^ The same principle was actea upon in Kay v. Goodwin (6 Bing. 
«7S), idative to the enrolment of proceedings under a commission of bank- 
rnptey. 

Mmif in support of the rule. — Reg. v. The Justices of the West Riding 
^Nev Sess. Ca. 804 ; 1 B. C. R. 55) is almost decisive of the first question; 
ibcre the subject was very much discussed, and Mr. Justice Williams gave a 
ymty strong opinion that it was not necessary, in such an appeal as this, to 
ddiYcr any grouncb of appeal. The real Question upon this point is, under 
which of the appeal daiises in the 9 Geo. 4, c. 40, ought this appeal to have 
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been made ? If, as the appellants contend, under the 46th, then no grounds 
are required to be served ; and the position in the Act of this clause, coming 
as it does almost immediately after tne clause under vhich the order was made, 
shews that this is the right construction. As to the second objection, it is 
clear, from a proper reading of the exception in the 1st section of the 8 & 9 
Vict. c. 126, tnat the power of the appellants in this case is reserved. The 
rule as to qualified and conditional repeals is well laid down by Lord Ellen- 
borough, in Rex v. Rogers (10 East, o69)) in which he says, " It is a question 
of construction, on every Act professing to repeal or interfere with the provi- 
sions of a former law, whether it operates as a total or a partial and temporary 
repeal."*' Reg. v. Mawgan (8 Ad. & Ell. 496) and Kay v. Goodwin (6 Bing. 
576) are not in point, as they turned upon their own peculiar facts. Hodge v. 
JBifd (6 M. & Gr. 1020) is in point in favour of the appellants ; there the 
Court thought that they had still jurisdiction, under the 2 Geo. % c. 23, not- 
withstanding it was repealed by the 6 & 7 Vict. c. 78, there being a proviso, 
" except as to matters and things done before the passing of the latter Act." 
The case of Hitchcock v. Way (6 Ad. & Ell. 943) is also in the appellant's 
favour. 

Cut, adv. vuU, 

November 25. 

WiGHTMAN, J. — This was a rule calling upon the Recorder of York to 
enter continuances and hear an appeal, as to the last place of settlement 
of a lunatic pauper. On the 9th of July, 1845, two justices made an order 
adjudging the place of settlement of the pauper, and ordering the overseers 
of such place to pay the expenses of the pauper under the provisions of 
9 Geo. 4, c. 40. On the 8th of August, in tne same year, by the 8 & 9 Vict 
c. 126, that statute was repealed, except as to any matters committed or done 
before the passing of the 8 & 9 Vict. c. 126, which should be as if that Act 
had not been passed. On the 13th of October, in the same year, an appeal was 
entered and respited. On the 17th of December, notice of appeal, but without 
stating any grounds, was given ; on the 5th of January, 1846, the appeal 
was aismissed at the sessions ; first, because the 9 Geo. 4, c. 40, was repealed 
by the 8 & 9 Vict. c. 126; second, because no grounds of appeal were 
given. On the first point, I am of opinion that this case is within the exception 
in the repealing clause of the 8 & 9 V*ict. c. 126, and that it is so for all pur- 
poses, including that of appealing ; and that the 9 Geo. 4, c. 40, is still unre- 
pealed, as far as regards the order of justices made on the 9th of July, 1845, 
and all the incidents, including the right of appeal. Many cases were cited 
upon the argument ; but as each decision depends upon the words of the 
repealing statute, it is unnecessary to advert to them ; and I am of opinion 
that the words of the exception in the repealing clause of the 8 & 9 Vict. c. 126, 
leave the 9 Geo. 4, c. 40, untouched, as far as respects the order in question, 
and that which is incident to it, including the appeal. The second oDJection, 
however, was said to be available under 9 Geo. 4, c. 40, supposing it not to have 
been repealed. This depends upon the question whether the appeal is under 
the 46th or 54th sections of the Act, or the 60th section ; if unaer either of 
the former, no ground of appeal need be stated ; if under the latter, it must 
The statute contains three appeal clauses : one, the 46th section, immediately 
following the enactments whicn enable the justices to ascertain the settlement 
of pauper lunatics, and order payment of expenses, &c. ; another, which is 
incorporated in section 54, with the clauses respecting lunatics charged with 
crimes ; and the last, which is the 60th section, immediately following the clause 
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far recovery and application of penalties and forfeitures, and containing 
expressions which are applicable only to cases of penalty and forfeiture, and 
sot to cases falling within the previous clauses of appeal. I therefore think that 
the Sessions were wrong in treating this as an appeal under the 60th section of 
the Act, it being an appeal under one or both of the former sections of the Act, 
which do not require any grounds of appeal to be given. I may observe, that 
in the case of Heg. v. Pixley^ which was cited on the argument in support of 
the order of Sessions, no question was made upon the effect of the appeal clauses 
ID the 46th and 54th sections of the Act, and it seems to have been assumed that 
the case was within the 60th section ; but as that was decided upon grounds 
wholly distinct from the pi'esent question, it cannot be taken as an authority 
m this case. Upon the whole, therefore^ I think that the rule for a mandamua 
must be absolute. 

Rule absolute. 
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November 13, 1846, and January 12, 1847. 
Ormerod v. Chadwick and Another, (a) 

hiia Muffiaent publication of a poor-rate, under the 7 Wm. 4> ^ 1 Vict. e. 45, in an action against 
jiutioa^ who authorized a distress to he taken for enforcing its payment, if notice of the rate be affixed 
OS the p r incip al door of the church tehere divine senjice is duly and regularly performed ; and where a 
new duardk m a parish had been substituted for an old one, under a deed qf consecration by the bishop 
eftke diocese, and so adopted and used by the parishioners, no service beii^ performed at the oldchurcn, 
mi oiker occasional duties only, without the interference of tJte commissioners, under theS (f 9 Vict. 
c. 70^ Co cause such substitution ; a notice on the door of the new church is sufficient, without publish' 
iwsmeh notice on the door of the old church, 

SemUst a poor-rate is considered as made when allowed (and not until it is allowed) by the justices. 

Wkei^omd be the form of the warrant of distress by justices, upon a party who refuses to pay his poor* 



THIS was an action of trespass brought against the defendants for having 
as magistrates authorized a distress to be taken upon the plaintiff^s goods 
for the purpose of enforcing payment of certain poor-rates, for the township of 
Todmoraen, whicli the plaintiff' had refused to pay, on the ground that the 
lame had not been properly made, and were therefore illegal. The action was 
tried at Liverpool, when a verdict was found for the plaintiff, subject to a motion 
to enter it for the defendants ; and Martin having obtained a rule to shew 
cause why the same should not be entered for the defendants accordingly, 

Baines {Hall with him) now shewed cause, and contended — first, that the 
proper notices for the purpose of making the rate in question had not been 
pcMled on the necessary aoors of the churches, in compliance with the Act of 
Parliiment requiring the same. The words were, " on or near the principal 
doors of all the churches;^ that door did not mean the principal door in point 
of size, or as generally understood so, as being the largest, but the door most 
frequented by the public; the most usual door was intended under the words of 
the statute of Elizabeth. [Rolfe, B. — Does it mean principal door in point of 
architecture, or in point of user ? Halt said it must be meant in reference to 
the user.] he 58 Geo. 8, c. 69, s. 1 (the General Vestry Act), and 1 Vict. 
c. 45, were referred to.) Secondly, there was an old church in the parish, 

(a) Reported by F. Bailbt, Esq., Barrister- at-Iaw. 
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where burials, christenings, baptisms, &e. were perFormed, although it appeal 
divine service was not then, nor had been since 1832, performed there ; ves 
pieetings also were occasionally held at the old churcn, and as there was 
publication of notice there, or any affixed to the door there, the publication i 
insufficient, and the rate bad. [PoLLocr, C. B.-— That church had hi 
libandoned, and another in the pansh substituted for it.] There was nothi 
here to substitute the new for the old in any way, except the consecration d( 
made by the bishop of Chester, and the parish generally did all their paroch 
business there, and if it were not a church for such a purpose, would not 
those meetings be illegal, and of no avail ? The old church is still a chur 
ibr all its necessary requisites, unless it be entirely abandoned, and done a^ 
with. Service may be performed, and a curate may be sent there for tl 
purpose, to do so at any time he may deem proper. The 8 & 9 Vict, c* ' 
shews how one church may be substituted for another, or a new for an old o 
by the commissioners in a manner there pointed out; but here the comn 
doners have not substituted the new for the old^ or interfered in any way ; th 
is nothing but the consecration deed by the bishop. [Alderson, B. — Then 
no divine service at the old church, therefore it can't be put up there previ< 
to divine service. Parke, B.— The 17 Geo. 2 is imperative ; it must be ] 
up the first Sunday after the rate allowed, though no divine service is perform 
Aldf.rson, B.— ^I doubt if the clerk's going to the church and putting it 
would be good if no service be performed, or there was nobody there. H 
could it, in that case, be called public ?] Then as to the chapelry of VValsd 
no notice was given there, and service has been regularly performed at that pla 
indeed, there is no other place of worship for the inhabitants of that distr 
{^Martin. — It was proved, my lords, that this was only a school-house wb 
the cler^^yman thought it right to go and read prayers. Alderson, B 
Walsden would not be a place where it would be requisite to put up th 
notices, unless it were licensed by the bishop.] If they are public cha{ 
where service is performed according to the rites of the Church of Engla 
then it is submitted notices must be placed on the doors for the due allowano 
poor-rates. [The Court referred to Reg. v. Marriott (12 A. & E. Tl 
which they thought had already decided the matter, and by which they sho 
abide. Hall urged that the point there was not pressed in that case, and 
Court may not have granted the mandamus upon it, as that part of the < 
was not noticed ; he cited Coster v. Wilson (3 M. & W. 411). Parke, B 
The point was made there, but the Court gave no judgment upon it.] Thirc 
the warrant or conviction here is bad, both in form and substance ; he refer 
to the 43 Elizabeth, c. S, s. 4. There must, in the first place, be a refusa! 
pay before the justices can interfere. (Tracey v. St. AlbarCs^ 1 Nolan, % 

4 Burn. 354.) The warrant should state, also, that it had been proved uj 
oath, but this did not. (See Rew v. Aldridje^ S B. & C. 600 ; E,v parte Jot 
1 New Sess. Cas. 3 ; King v. Croke^ Cowper, p. 96; 1 Burn, last editi 
title Conviction, 973; Ew parte Tordqffj 1 New Sess. Cas. 171; 1 New M 
Cas. 17; King v. Gray, ibid. 864; Fuller's case, 18 L. J. M. C. 141 ; B 
Lewis, ibid. 4(5 ; Reof v. Chandler, 1 Lord Raymond, 45 ; Day v. Ki 

5 A. & E. 359 ; ChrisHe v. Unwin, 11 A. & E. 373.) Fourthly, the i 
upon which the warrant issued is described as being dated and made on 
85th of November, 1839 ; it is contended there is no such rate. The 6 I 
Wm. 4, c. 96, gives a prescribed form, and the present rate was made and dal 
in fact, on the x4th of September preceding ; it may have been allowed cm 
S5th of November, but its proper date is the time when the rate was made. ( 
Asked V. iStocks^ 4 Bing. 509.) [Pabxx, B.*-«Tbe question is whether 
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late is sufSdently designated. Pollock, C. B.^-How can the rate be con- 
iidered as made until it be allowed by the justices?] 

Martin {Addison with him), in reply. — [The Court intimated that he need 
not trouble himself as to the first point in regard to the door.] Then, secondly, 
tliere is a perfect substitution here for all purposes of the new church for the 
cid by the deed of consecration of the bishop of Chester ; true, perhaps, it may 
be that the commissioners have not moved or been acting in the matter, bat 
that is unnecessary. Where is the law, either common or statute, to prevent 
parishioners, if they please, and the bishop of the diocese wills it, adopting a 
aew church in lieu or substitution for an old one ? There was none, — ^for neidier 
f£ his learned friends produced it. At this new church divine service and every 
other usual and proper duty were performed, and there is a perfect substitution 
cf the one for the other. As to the holding of vestry meetings at the old churchy 
«lM^n€[«er they originated there, the same was always adjourned afterwards to some 
poblic-liouse. He contended the substitution was perfect also under the Church 
jBoilding Acts, 59 Geo. 8, c. 134i, s. 40, and 3 Geo. 4, c. 1% s. 30; and in con- 
fiimation of this also, he must add that there has been no service perfcnrmed in 
the old church since 1882. As to the warrant, they submitted, the present was 
a perfectly valid one. The 43 Elizabeth, c. % s. 4, gave power to levy ; but 
suppose the party appeared, and admitted all that was requisite and necessary, 
imexe was the authority to compel the justices to state what the other side here 
Rquire 7 Baaten v. Carew (3 B. & C. 649) shews there is no necessity for 
its appearing on the face of the warrant that there was a demand and refusal 
upon oath ; there is no law or authority to shew it must be so ; the Act itself 
does not require it, and upon no other authority is it necessary. But secondly, 
this warrant does state all that is requisite ; upon the face of this document, 
it says that it was ^^ duly proved before us,'^ &c., which is quite sufficient. (See 
Kimg ▼. LuffBy 8 East, 193.) The information says, *^ Being proved to us upon 
oithy and the warrant or order being duly proved before us,'* and also that it 
was as well upon the oath of the wife as otherwise. (King and Willes, Boscom, 
ad Paley on Convictions, p. 32, Tracey v. Talbot (2 Salkeld, 532), were also 
Kfierred to.) If, however, there be any informality, it would be mere form, and 
soBsequently cured by the 17 Greo. 2, c, 38, s. 8. 

Cur. adv. vuU, 

The judgment of the Court was now (12th January, 1847) delivered as 
ftOows by 

Pollock, C. B. — This case was argued before my brothers Parke, Alderson, 
Bolfe, and myself, during the last Term, on a rule to enter the verdict for the 
dcfiendaat on the point reserved by my brother Coltman. The facts necessary to 
bestated are these. This was an action of trespass brought against the church* 
virdens and overseers of the township of Todmorden for seizing the plaintiflTs 
goods under four warrants of distress for poor-rate, all in the same form, and 
there tt no notice of more than one of them. The plaintifTs case was, first, that 
the me was invalid ; second, that the warrant was void. The objection to*the 
that it was not duly published the first Sunday after its allowance, and 
void. On that Sunaay, the written notice for the allowance of the 
was placed on the principal or most usual door of the church of Todmar« 
Thco^ was another door on which no notice was placed. There had 
also, prior to the year 1832, a public chapel in the hamlet of the same 
township, which, on the construction of the before-mentioned church, and in 
that year, ceased to have divine service performed in it ; its galleries were re- 
novedy its pews removed behind, and burials took place in the churchyard, and 
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christenings in the church, when convenient to the clergyman, and sometimes 
parochial meetings were held there, its situation being convenient to the inhabi- 
tants of the whole township. By an order of the Commissioners for building 
Churches, the emoluments of the chapel were transferred to the incumbent o. 
the new church about the time of its consecration. It appeared also, in the 
hamlet of Walsden, part of the township, there was a school-house, in which 
service was celebrated on Sundays by regular ministers of the Church of Eng- 
land ; and there were some chapels for dissenters from the Church of England, 
^ul)r licensed, in the town. A notice of the allowance of the rate was not placed 
^nm eiib^^ of the doors of either the old chapel, or school-house, or any dissenting 
' chapel. Under these circumstances, it was contended the notice was not given 
4n conformity with the 1 Vict. c. 46, which substitutes a written notice for 
-publication of the rate required by the 17 Geo. 2, c. 3, in the church; and 
this for two reasons : first, because it was not affixed to all the doors of the new 
church ; and secondly, because it was not fixed on any door of the old chapel 
or school-house, it not being urged that notice ought to have been posted on 
the doors of the dissenting chapels or meeting-houses. We are all of opinion 
that this objection to the notice ought not to prevail. The statute 1 Vict, 
c. 45, was passed for the purpose of preventing the interruption of divine worship 
by notices of a secular character being read, but that they should be affixed in 
the shape of a written advertisement on apart of the fabric of the church, where 
it would be likely to be observed. The nrst question arises on the construction 
of the 2nd section of the statute 7 Wm. 4 & 1 Vict. c. 45, whether the 
•word " doors" is to be read as meaning " all the doors of all the churches and 
chapels,*^ or only *' the door of every church, and the door of every chapel,** 
reddendo singuto singulis^ the word " door ** being used in the sense of the most 
^sual door? Each construction is equally consistent with the words of the 
sentence ; but we think that the latter ought to prevail. If the legislature had 
meant that any thing should be done at or near more doors than one, no previous 
statute having required any thing to be done at more than one door, they would 
have so expressly provided by using the word " or ;** and the context appears to 
us to favour our construction. The publication of the notice, as required by 
the 58 Geo. 3, during divine service, is repealed. The written notice on the 

Srincipal door of the church is retained, and no notice is required on any other 
oor by vay of s ::bstitute for the loss of reading the notice during divine service. 
1.3 this case it is cleart be legislature thought one written notice on one doot 
quite sufficient. Again, the statute of the 31 Eliz. c. 3, requires proclamation 
of outlawry immediately after divine service " at the most usual door.^ The 
recital of that statute mentions the word ** door ^ only, evidently treating it as 
synonymous with the most public door. The first section enacts " that no pro- 
clamation shall be made at the * door,' *' using the word in the same sense ; tnen, 
secondly, it provides, " that on days on whicn proclamation or notices have been 
heretofore given at the church, or at the door of any church or chapel, such 
proclamation or notices shall be reduced into writing and affixed to or near the 
dodrs of all the churches or chapels within such chapelry or place ;" and the word 
** door,^* in both members of the section, must have the same meaning. In the 
former it clearly means the most usual or principal door, so we think it must 
mean here. We therefore think that all that was intended was, that the notice 
should be placed on the most usual door, only, of such church or chapel. The 
effijct, therefore, of the statute is to substitute for the public verbal notice in the 
church, a public written, and therefore more prominent, notice, on the chief 
entrance — not only the entrance to the church, but also on the chief entrance of 
all the parochial chapels and chapels of ease within the samedistrict. Whether 
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it extends to proprietary chapels or any private chapels it is not necessary to 
determine; most probably it was not so intended. The next question is, whether 
any notice is necessary to be placed on the principal door of the old chapel ? 
Whether this chapel had legally ceased to be such or not, so as to be incapable 
of being used for divine service without fresh consecration, need not be decided. 
It had ceased to be so de facto ; for twelve years divine service had not been cele- 
brated there ; during that time, consequently, it was no longer a church within 
the meaning of the Act. No notice was placed on the principal door, before the 
commencement of the service, as required by the secona section. It is clear that 
DOtioe is not reouired to be placed on the door of the school-house ; that, certainly, 
is not a churcn or chapel. We conclude, therefore, that the rate, so far, is 
valid. It remains to be considered whether the warrant itself is right in form. 
" Whereas in and by a certain rate and assessment, dated the 25th day of 
November, 1839, made, issued, and published, according to the,"&c. (the learned 
Chief Baron read the warrant down to the words) " distress on the chattels" in 
the usual form of a warrant of that sort. One objection to the warrant was 
disposed of during the argument. It was said that it mis-recited the date of 
the rate, which was stated to be made by the churchwardens and overseers on 
the 24th November, and allowed on the 25th November. Supposing this to be 
m mis-recital, the rate is quite sufficiently ascertained without the date, and. 
the maxim falsa demonstratio non nocet applies. The other and more 
weighty objection to the warrant is, that it does not state that the evidence 
agamst the plaintiff was given on oath. This warrant is in form similar 
to that given in Bums, edition 1831, by Chitty, which latter form is, 
probably, that generally adopted and acted upon ; and although we must hold 
It to be bad, if we are satisfied on authority that it is, we ought not lightly to 
overturn the long-established form. Whenever a particular statute requires the 
evidence to be on oath, such express enactment, no doubt, must be obeyed ; and 
then the statute gives authority to the magistrates to hear and determine, and 
to convict on examination : it is implied that the examination is to be taken as 
the law requires, on oath. See Dalton, chap. 6, sec. 6, and Paley on Convic- 
tions, 4S, where it is stated to be upon oath ; also Ex parte Hawkina (2 Bar. 
& Cres. 31). There, in truth, the conviction did not pursue the statutory 
form given by the 3 Geo. 4, c. 110, and was therefore clearly bad. It is also 
j^id, that in orders of commitment, not founded on a previous conviction, 
which were stated to be themselves convictions, the same statement was requisite. 
See In the matter of Jones (New Sess. Cas. p. 3), before Williams, J., and there 
called convictions under 4 Geo. 4, c. 34, s. 3. In Re Grey^ on the same 
statute (1 Sess. Cas. 354, before Patteson, J., and 9, Dowl. Prac. Cas.) ; 
(iueen v. Lewis (13 Law Jour. 46 ; 1 Dowl. 822), on the same Act. The 
case in the 13th Law Journal was a decision on a similar commitment or con- 
viction, in the same statute, but on a different point. On the other hand, in orders 
not being convictions, the same construction has not been held necessary. In a 
. ^ery early case. Rex v. Fisherton (2 Sess. Cas. 45), an order, upon due consi- 
deration, was held to be well, for it implied that a due examination had been 
taken, which was clearly admitted to be good. So in Rex v. Ltiffe (8 East,fl93), 
where it was held that an order of affiliation, stating that it was made on the 
oath of the wife, and otherwise, was held good. So in the case of Reg. v. King^s 
Lynn (15 Law Jour. 93), my brother Coleridge, in the Bail Court, held an order 
of removal was good, notwithstanding a similar objection. There is, it is true, 
a contrary decision, by my brother Wightman, in the case of Reg. v. The • 
.Justices of Buckinghamshire (1 New Sess. Cas. 494), as to an order of affi- 
liation* Rex V. Ltiffe was not cited ; and Coleridge, J. held (15 Law Jour. 
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96), if that case had been brought before my brother Wightman, he would not 
have decided against the case. The result, therefore, of the case appears to be, 
that in orders, properly so called, no statement need be made that tne evideooe 
was on oath; but in convictions, and commitments which incorporate convictions, 
and are treated as such, it must be so stated. Whether it might not have been 
as well to hold that less strictness than this should be necessary in convictions, 
and that it should be sufficient to state that the evidence was given in due 
manner, which would include evidence on oath or affirmation, or by records, or 
by any other instrument in evidence, we need not now inquire. The point fat 
us to decide is, whether it is necessary, in a warrant of distress for a poor-rate, 
to state that the evidence was given on oath. The granting such a warrant is 
a judicial matter. The magistrate has to decide as a judge, whether it ought 
to be issued or not, though his jurisdiction to decide that question depoidi 
on two conditions : first, if there be a valid rate; secondly, if the party rated 
be an occupier in the district. Statute 43 Elizabeth, chap. S, does not require 
expressly or impliedly, any formal record should be drawn up, nor is any audi 
ever prepared in practice ; nor does the warrant on the face of it appear to be 
meant to be a conviction, as in some of the cases : therefore, we do not think tiic 
decision applied to it. It ought, however, to appear upon it in express tarmi, 
or by reasonable intendment, that the authority which is out of tne course oi 
the common law had been pursued. So, indeed, it must appear in any order 
made in pursuance of the statute ; as a warrant of commitment, not being in the 
nature of a conviction, it must appear either on the face of it, or by the order tc 
which it refers (7 Law Jour. 83) ; and it is admitted by the learned couosd 
for the plaintifi*, that there is no case in which a warrant for distress has been 
held bad upon such an objection. Not being, therefore, bound by autboritj, 
and thinking that the same strictness ought not to prevail as in convictions, aii 
that the authority of the magistrates in the due mode of proceeding does sufll- 
ciently appear on this warrant, we think it is good, and that the defendant 
is entitled to the verdict. The rule, therefore, must be absolute. 

Rule abaabUem 
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Hilary Term, — January 20, 1847. 
The Queen v. The Inhabitants of St. Annex's, Westminstex. 

[jONEs's settlement.] 
Practict'^ OhjecHon to order. 

When an order of removal, and an order of Sessions confirming it, have been returned into this court, i0g$m 
ther with a ease subfect to whidi the order of Sessions has been made, the Court ought not to grant a mb 
nisUor quashing the order of Sessions and order of removal on amf grounds not stated in the cata. 
2%e Court wiUnot entertain a motion affecting an order of removal confirmed by an order ff Sessime sA 
ject to a case, on other grounds than those reserved by the case, unless the case be abandoned. 

P ASHLEY, in moving for a rule nisi to quash an order of Sessions confirm- 
ing an order for the removal of certain paupers, subject to a case, and 
also the order of removal, all of which had been returned into this court, had 
also moved on an additional ground, apparent on the face of the order of re- 
moval. {Reg. V. Heyop, 2 New Sess. Gas. 270 ; 1 New Mag. Cas. 497.) The Comt 
granted the rule, which was drawn up in the usual ratrm, with a statement 
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Mpended, that the learned counsel had obtained the rule nisi to quash on an 
jdoitional ground stated in open court. A notice in writing of tnat ground 
was served with the rule. The Court having confirmed the order of Sessions, 

Pashley then moved to make the rule absolute, on the objection to the order 
wfaidi he had specially stated. — In JR^. v. Hevop (2 New Sess. Cas. S70 ; 
1 New Mag. Cas. 497) Patteson, J. said : ^^ I think the practice is established 
fey the cases dted by Air. Grreaves, namely, that an objection arising on the face 
OK an order cannot be taken, when a case has been reserved by the Sessions 
which does not raise it, unless the rule for a certiorari has been moved in open 
tofoxtf and the additional reason why the order should be quashed stated. 
' it is very convenient that it should be so, as, when a case is granted by 
B^ the certiorari goes as a matter of course, without observation ; and 
it otherwise, parties might come prepared to meet one point, and then have 
one raised, which womd be veiy inconvenient. Nor does this rule pre- 
the other side^ because they can make their application for a certiorari 
Hapon the points reserved ; and, for aught we know, even if the case were dis- 
~ of, they might still come to us for a certiorari to bring up the original 
CO this fresh objection. But whenever the Sessions grant a case, and a 
mriiarari issues, we ^oll not entertain any objection not raised by the case, 
nleM it has been mentioned to the Court, on moving for the certiorari/* 

IfOAD Denhah, C. J. — I do not think that this rule is to be supported by 
what was said in B^. v. Heyop. If the Court says that a certain discussion 
amnot be permitted, because some step has not been taken, it by no means fol- 
lows that a similar discussion ought to be permitted because the particular step 
has been taken. This course seems to me to be an entire innovation. The 
Coort below has reserved its decision until we shall have answered certain ques- 
tioDS submitted to us by it, and I do not see how we can allow a general appeal 
fiom that decision, to which this rule amounts. If we permit this course now, 
must permit it in every case. At all events, this rule must not be discussed 
. a Crown paper day. We will state on Wednesday our determination. 
Loan Denman, C. J. (on Wednesday), said. — We think that the right rule 
laid down by Lord Ellenborough, in Rew v. Guilford (2 Chitt. 384), and 
that the course which has been taken by the party who has brought up the 
case reserved by the Sessions cannot be permitted. The Court of Quarter Ses- 
sions has decided the appeal, givine the party to whom its decision is adverse 
the opportunity of having that decision altered, if we should give certain 
answers to certain questions. That party must elect whether or not ne will take 
the advantage offered to him ; he must proceed with the case reserved, waiving 
any other objections to the order of removal which by possibility he might make 
; or abandon the case, and rely on the other objections, if he thinks he 
make them available. To prevent any doubt upon this point, we shall 
direct a rule to be drawn up, that will settle the practice in conformity with 
€ur opinion. 

Rule to stand discharged. 
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COURT OF QUEEN'S BENCH. 

Hilary Term, — Janiuiry 20, 1847. 
The Queen r. The Inhabitants of St. Anne% Westminster. 

[wood's settlement.] 

Estoppd—Conduaivenest of firmer order— QuaMug notomAs merUe, 

ThiB Sessions^ on appeal^ ordered an order of removal to he qwuhedt '* not vpon the merUe, and wUlund 
prejudice to the making any other order for the removal of the eaid G. W, {the pauper) Jprom either of 
the eaid parishes to the otfur. or to any other to which he may be removable. ** Upon a subsegnent appeal 
between the same parties — Hdd^ that the former order was not conclusive as to the settlement, and that 
parol evidence was inadmissible to shew that the firmer order was quashed upon the point of settlement 

ON appeal, the Court of Quarter Sessions had confirmed an order of justices 
for the removal of a pauper, subject to the opinion of this Court on a case 
reserved. There had been a tormer order of removal for the removal of the 
pauper from the same respondent parish to the same appellant parish ; an appeal 
agamst it had been entered and tried, and it had been quashed. The entry 
ordered and made was that it was quashed, " not on the ments, without prejudice 
to the making any other order for the removal of the said G. W. from either 
of the said parishes to the other, or to any other to which he may be removable." 
When this appeal came on to be heard, it was objected by the counsel for the 
appellants, first, that the former order was absolutely conclusive on the point 
of settlement, so as to prevent the respondents from giving evidence in support 
of their case ; or, secondly, that the appellants were entitled in the first instance 
to givt evidence to shew that the former decision was absolutely conclusive on 
the point of settlement. The Sessions overruled the objections, and ultimately 
confirmed the order. 

Godson (with him Howarth)^ in support of the order of Sessions, having stated 
the case, the Court called upon Paahley^ contrlt. — It is said that because this 
entry was made, that the order was quashed, " not upon the merits,'* we are to be 
estopped from shewing that in truth the decision was upon the point of settle- 
ment. Where an examination is defective, and does not shew some material 
facts which are necessary to sustain the order, it is the same as if, on the hearing 
of the appeal, the parties had not brought evidence of such facts before the 
Court. (Ex parte Ackworth, 1 D. & L. 718; 13 L. J. M. C. 38.) This, 
therefore, would be equally conclusive. In the same case, Mr. Justice Patteson 
observes that the term ** merits'' is a very unfortunate expression. It, in fact, 
means nothing. [Coleridge, J. — The point decided in that case was very 
different. It was that the Court would not interfere to erase an entry that an 
order was quashed not on the merits.] But Mr. Justice Patteson also added: 
" Wlietlier or not on any future occasion the Court of Quarter Sessions will allow 
their word to be contradicted by evidence, I cannot say.'' The rule as to the 
conclusiveness of an order quashed, because the examinations were defective, 
has been followed in Reg. v. St. Mary^Lamheth (1 New Mag. Cas. 359 ; 14 L. J. 
M. C. 126), yet the Sessions would say, probably, that such a failure was 
not upon the merits. The question is, can tnere be an estoppel by intendment ? 
The term " not on the merits" is ambiguous, and it may well have been, as it is 
well known the practice at sessions is so, that it was quashed upon a strict 
objection as to tne statements of the examination, which, in the opinion of 
the Sessions, mlgh^ not touch the " merits," but which this Court would clearly 
hold to be on the point of settlement. The term " without prejudice" cannot have 
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any additional effect. It is as if there should be judgment for the defendant 
without prejudice to any future action by the plaintiff. The explanation 
of this entry is admissible, because it stands well with the record. The 
principle of estoppel is, that the very fact in issue before shall not be put in 
issue a^in. It is not necessary that the questions should be over-tensive. (He 
cited Outram v. Morewoody 3 East, 851 ; Booth on Real Actions, 118 ; 
Hudson V. Le/'ghy 4 Rep. 438; Doct. PI. f. 65.) [Patteson, J. — You 
need not go through all those authorities as to estoppel ; the question simply is, 
whether what the Sessions stated is to be taken as true or not ?] My argument 
is, that the explanation stands well with the record, because the term used is 
ambiguous. (//yni/e> case, 4 Co. Rep. 716; Anderson, 285.) The entry 
here is applicable to many states of facts. Unless the grounds of the judgment 
are shewn therein, evidence is admissible. {Rex v. Wick St. Lawrence, 5 B. 
k Ad. 5«6.) He also referred to Bedells v. Massey (7 M. & G. 680) ; 
BameU v. Smith (13 M. & W. 552) ; Rea v. Lyme Regis (1 Dougl. 159) ; 
Wriffii V. Tatham (10 A. & E. 782). 

Lord Denman, C. J. — It is sought to set up an estoppel because a former 
order was quashed by an order accompanied by an entry But it was not upon 
the merits, and without prejudice to any future order. We quite understand the 
entry ; indeed it has been adopted, probably, from our suggestion in Rew v. 
Wick SL Lawrence, where we expressed our opinion that it would be much more 
convenient that such entry should be made. The Sessionsperfectly understand 
the object of the term entry, and it is consistent with the facts where the order 
&ilsfrom some accident ; it is analogous to a nonsuit, where the absence of proof 
at the time is no estoppel to a future action. If it failed from a positive defect 
of evidence, the entry was wrong ; but if from an accidental absence of a witness, 
it is convenient that parties should not be estopped. E*v parte Ackworth has been 
cited ; but, in fact, it was decided upon this principle, for the Court refused to 
interfere when the entry was not upon the merits. It was competent for the 
Sessions to make this entry, and their decision was right. 

Patteson, J. — To hold that evidence ought to have been received of the 
grounds of this entry would be misleading the Sessions throughout the country, 
as we suggested this entry to avoid the necessity of evidence being called. This 
case, probably, arose from my observations in Ex parte Ackworth on the word 
" merits." 

Coleridge, J. — The object of this evidence was to make that judgment 
final which the Court of Quarter Sessions clearly intended should not be final. 
The cases as to estoppel do not apply. The question really is, what do the 
Sessions mean ? It cannot be denied that they meant it was not decided upon 
the merits. It is true that, in a popular sense, the word merits may differ 
from the legal interpretation ; and it is argued from that, that no decision may 
have included the point of settlement. It is certainly possible that it may 
have been decided upon what the Sessions thought purely technical grounds, 
but which we should have considered final. But if that was the case, the 
Sessions were wrong, and how can we presume that this was so ? We must 
know that they used the words to shew that they quashed upon a point of 
form, and purposely left the merits open to future inquiry. 

WiGHTMAK, J. concurred. 

Order of Sessions confirmed. 
E. W. 
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COURT OF QtJEEN'S BENCH. 

Hilary Term. — January 20, 1847. 
The Queen v. The Inhabitants of Widdicombe-in-the-Moor. 

CiNic/iMtMiMct qf former order of Sefeione-^BxamiHation qf prieoner under 59 Oeo. 3, c. 12, t. 88 

— General iraeeree'-^Praetiee ae to omiuiomijirom eaee euhmiited. 

According to the minuie»book of the Seeakme, an order qf removal had been quaehed, beetmrn He 

araminatione upon which the order of removal wae made were mtuficient to eupport the mhm. 
Meld^ upon an appeal againtt a eubeequent order ^ that evidence wae admieeible to explain thit emtrfk 
QiUBref whether evidence would have been admittible toehew that the chairman had eaid, " not fgnm 

ihie merite r* 
4n examination qf aprieoner, taken under 59 Oeo. 3, e. 12, t. 28, ti not adndetible at the Mml ef 
. the appeal, unleea evidence be offered that he ie etill a prieoner. 
Vnder a ground qf appeal againtt an order, made upon examinatione ehewing a birth eettlement^ ami 

deo a tettlement by hiring and eervice, which elated ** that the eaidpaupere are not eettled in owr 
• parieh m any manner whateoever" evidence of a birth eettlement eleewhere it not admimble^ 

eUthough the other grounde qf tqipeal anewer all the mattert qf the examination, except the " 

eettlement, 
ne Court will not add to the caee tent up, although both partiet attent, and admit that the 

omitted wae intended to have been interted, and wat in fact interted, when the cate wae eeUted 

^ couneeL 

ON appeal, at the Devon Midsummer Sessions, 1845, against an order of 
two justices, dated the 14th day of February, 1845, for the removal of 
Mary Bamett, wife of Richard Barnett, then a prisoner under sentence of trap*- 
portation, and in custody for the same, and her five children, from the pariA 
of Plympton St. Mary to the parish of Widdicombe-in-the-Moor, both in the 
county or Devon, the Sessions confirmed the order, subject to the opinion of 
tihis Court upon the following 

Case. 

At the trial of the appeal, the respondents set up a settlement gained by 
Jlichard Barnett, the husoand of the pauper Mary, by hiring and service in tlie 

C Irish of Widdicombe, in support of which they tendered in evidence the fat 
wing examination, taken unaer the 59 Greo. 3, c. 12, s. S8, it having been 
first proved that the said Richard Barnett was, prior to the taking of the exfr> 
mination, convicted of felony, and was, at the time of the taking thereof, under 
mitence of transportation for the same, although what has since become of him^ 
fttve that he was no longer in the Devon county gaol, did not appear. 

** Devon, I The examination of Richard Bamett, miner, lately inhabitiif 
to wit. j the parish of Plympton St. Mary, in the said county of Devon, 
but now a prisoner in the Devon county gaol, at Exeter, taken on oath befiore 
ine, James Samuel Pitman, Esq., one of her Majesty^s justices of the pesoe 
far the said county, and acting therrin, on this 1st day of January, 1846^ 
Couching the place of the last legal settlement of him, the said Richard Bai^ 
nett, and also of Mary Bamett, his wife, and Susanna Barnett, Hester Bai^ 
nett, William Bamett, James Bamett, and Richard Bamett, their children.^ 

Here the examination was set out, which is immaterial to the amument and 
judgment, and is therefore omitted. The appellants (submitting that the pre- 
sent case could not come within the statute of Greo. 8, and that, at all eventSi 
further proof was necessary on the part of the respondents to make it so) con- 
tended that the said evidence was not admissible as evidence on the hearing of 
this appeal. The Sessions held that it was admissible, but granted a case on 
that point. 
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The settlement in Widdicombe having been thus put in evidence in support 
of the order of removal, the appellants then proved that a former order, dated 
the 17th September, 1844, for tne removal of the same paupers on the same 
settlement, was quashed by the Sessions in January, 1845. The order made 
by the Court at the time was entered in the minute-book of the clerks of the 
peace, and put in evidence at this trial, being as follows : — 

** This Court, on the motion of the respondaits, and with the consent of the 
appellants, doth quasbthe said order, on the ground that the examinations upon 
winch the said order of removal are made are insufficient to support the same> 
and the said order of removal is hereby quashed accordingly/^ 

Upon this, the appellants contended, that the former order, having been 
quasned, was in fact quashed upon the merits, and the present order could not be 
supported. In answer to this, the respondents tendered parol evidence to explain 
die enU'y in the minute-book, and to shew that it aid not contain the true 
jodgmeDt of the Sessions, the chairman, in giving judgment, having used the 
admtional words, ^^ and not on the merits." The appellants objected to the 
admissibility of evidence for this purpose; the Ses^ons, however, having 
noeived it, held, on the additional evidence, that the former order was not con» 
dusive, it having been quashed for insufficiency of examination, and not on the 
Berits (if the Court were at liberty to receive any evidence to explain the 
miDutes of the Court), but granted a case on this pomt also. 

A birth-settlement in Widdicombe having been also set up by the respondents 
bk the examinations, the appellants then, relying upon their grounds of appeid, 
vhich follow, propc^ed to prove that Richard Bamett was not bom in Widdi- 
combe, but in the parish of Leaford, in the county of Devon. 

The second ground of appeal set up a former order of removal of Mary Bar<> 
nett to the appellant parish, which had been quashed. 

The third set up an order of removal of the pauperis husband^s parents, froBQi 
Widdicombe to a third parish. 

The fourth set up a removal of the mother of the pauper's husband, removed 
to a third parish. 

The fifth was an acknowledgment of the mother^s settlement, by relief, in the 
parish of Wendron, when resioing out of that parish. 

The seventh (a) ground of appeal was as follows : ^^ Because the said Maiy 
Bamett, the wife of the said Ricnard Bamett, and Susannah, Hester, William^ 
James, and Richard, their children, were not, nor was any or either of them, at 
the time of the making the said order of removal, settled in our said parish of 
Widdioorobe-in-the-Moor, in any manner whatever.'*^ The Sessions held, that 
die appellants were not entitled, under these grounds of appeal, to go into this 
ooestion, but granted a case on this point also, finding as a fact, if such evi* 
ueaoe was admissible, that Richard Barnett was not bom at Widdicombe. 

The questions for the consideration of this Court are, firstly, was parol evi- 

EBoe legally admissible to explain the entry in the minute-book ? If it was 
not, then the present order of the Sessions is to be quashed. Secondly, if evi- 
dence was admissible, then, was the examination of R. Bamett admissible ? 
If that examination was admissible, the order of Sessions is to be confirmed* 
If that examination was not admissible, then, was the evidence tendered by the 
qipellants to disprove the birth-settlement in Widdicombe admissible ? If it 
the order of Sessions is to be quashed. 



(g) It appeared, daring the argamcDt, that the seated to it being eontidered as part of the em ; 

fqpcrobookt omitted the statement of the sixth hat the Court declined to do this, as they woaldaofc 

groand cf appeal. The learned coansel, on both take any other qaestion besides those sabmitted iQ 

iUes, agreed that it oo^ht to have been inserted, and them. The ground of appeal, so omitted, was a tim« 

mtlBS^rtcd, in the case as settled by thsm, and con- Terse of the settlement by hiring and scnrioe* 
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MerivaUs and Comiah^ in support of the order of Sessions.—- The question 
saved is not the admissibility or effect of any particular evidence, but whether 
any evidence was admissible to explain the entry in the minute-book. This is 
the minute-book of the court, and the entries are made by its officer ; and the 
evidence was tendered to shew that the order was not ouashed upon the merits. 
It is the same as if a general entry had been made, which is open to explanation ; 
this was decided in Rex v. Wick St Lawrence (5 B. & Ad. 526). Tlie 
finality of a judgment only extends to the point adjudicated, and partial evidence 
is therefore admissible where the ground may have been either a matter of form 
or substance. It is like the case put by Parke, J., in his judgment of an 
acquittal upon an indictment for not repairing a road, on a plea of not guilty, 
where the question of liability has not been raised upon the record, and the 
acquittal is not conclusive, as it may have proceeded upon other grounds, as that 
the road was not out of repair. In Reg, v. St, Mary^ Lambeth (14 L. J. M. C. 
126 ; 1 New Mag. Cas. 359)9 the quashing was because the examinations dis- 
<:losed no settlement; that, therefo]*e, was final, as being a decision upon the point 
of settlement ; here there is merely an entry, but the examinations were insuf- 
ficient, which would be the case if no chargeability was disclosed. The exami- 
nation was admissible. It is objected that the statute only applies to inquiries 
before the removing magistrates; but the words are "the purpose of any order of 
removal,'^ which would include the hearing of the appeal. It was taken in 
January, 184«5, when he was under a sentence of transportation. [Lord Denmax, 
C J. — Does not the statute say, " so long as'^ only ?] (a) Yes ; the question is, 
-on which side the onus of proof is? [Lobd Denman, C.J. — You wish to make 
hearsay evidence admissible, and must therefore shew the requisites which are 
preliminary to its admission, j 3. The last point is as to the admissibility of their 
evidence as to the birth-settlement. We had proved a birth-settlement in their 
parish, and evidence was then tendered of a birth-settlement elsewhere, but the 
Sessions held that it was not admissible under their grounds of appeal. The 7th 
is, that " the said Mary Barnett, the wife of the said R. Barnett, and their chil- 
dren, were not, nor was any of them, at the time of making the orders, settled in 
our said parish, in any manner whatever.^' This is not sufficiently specific ; it 
traverses nothing in particular, and we were not obliged to prove any settlement 
by reason of that ground of appeal. {JRew v. Hockworthy, 7 A. & E. 492 ; Reg, 
. V. Staple Fitxpaine^ 2 Q. B. 488.) This would refer to the settlement by hiring 
and service, as well as that by birth. 

Rowe^ contra. — The minute-book of the Sessions is the record of that court 
{Reg, v. Yeoveley, 8 A. & E. 806), and evidence is not receivable to contradict 
it. [Lord Dkkman, C. J. referred to the case decided in the early part of the 
day.] Where a general entry is made, that may be so ; but here the entry was 
dennite,and could not be explained by what the chairman said. [Wightman, J. — 
The question put to us is not that, but whether evidence was admissible to 
explain the entry.] The wording seems also to point to the question as to what 
was said by the cnairman. It is that evidence was tendered to shew that the 
entry was not the true judgment of the Sessions. [Wightman, J. — It is ** to 
. explain the entry, and, to shew.'' Coleridge, J. — Why might not the reasons 
given by the chairman be equally admissible as the reasons given by us ?'\ It 

(a) The 38th section is as follows :—" Any jas- place of his or her last legal settlement ; and such 

tice of the peace may take in writing the evidence, examination shall be signed by such justice taking 

upon oath, of any person having a wife or child, the same, and shall be read aad admitted in evidence 

mho lAitdl be a prisoner in any gaol or house olf as to such settlement, before any justices for the 

correction, or in custody of the keeper of any purpose of any order of removal, so long only as 

gaol or house of correction, or who shall be in such person, so examined, shall continue a pri- 

cnstody of any constable or any peace officer, by soner.*' 
virtue of any warrant or eonunitmenti touching the 
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would open a great door to disputes as to what did take place. 2. The exami- 
nation of the prisoner was not admissible, no proof being offered of his still being 
^prisoner; tne statute is express. [The Court intimated that that point was 
dear.] 3. The ground of appeal was sufficient, when taken with the others, to 
let in the proof of the birth-settlement. It is, in general terms, "in any other 
manner whatsoever." The examinations are limited to two settlements, and the 
grounds of appeal dispose of every thing but the birth-settlement. [Wightman, 
J. — But this would include a denial of the marriage, as well as the birth, 
according to your argument.] In Heg, v. Bedingham (5 Q. B. f)53), under 
a traverse that the pauper never acquired a settlement in the appellant parish 
by hiring and service, or by any other means, the appellants were entitled to 
«hew that the relief was given by mistake, so as not to be evidence of a settlement. 
[Coleridge, J. — The evidence of the relief was not given as a substantive 
settlement.] 

LoJiD Denman, C. J. — The Sessions were right in receiving evidence of the 
entry which led to the prior order being quashed, because of the insufficiency of 
the examinations, which are words which admit of the explanation that it was 
-not quashed upon the merits, and this is in no degree inconsistent with former 
decisions. The examination of the convict was not receivable, as the statute 
operates only while he remains a prisoner, which fact was not shewn. It is 
argued that the ground of appeal must apply to the birth-settlement, liecause the 
others do not ; but if that was intended, it ought to have been specified. The 
Sessions were quite right. I do not give any opinion as to what would be the 
effect of the evidence of what the chairman said, but the question is not so put 
for our decision. 

Patteson, J. — I am not quite satisfied as to the evidence to explain the 
minutes, for the Sessions seem not to have been content to quash generally ; 
but they assign the reasons, and therefore they seem to have decided that the 
evidence was not sufficient to support the settlement. It may, however, be 
ambiguous, and therefore be treated as a general order, and open to explanation, 
the words being consistent with various reasons for quashing the order. As to 
the second point, I agree with my lord. As to the third point, it is to be 
observed that the settlement set up is an acquired settlement, by marriage, 
lesting upon hiring and service, or birth. The grounds of appeal do not in 
terms touch the question of birth, but they do the hiring and service. They 
also set jp another settlement in Cornwall, which would seem to admit that 
the birth-settlement would otherwise exist ; but the appellant relies upon the 
words *' in any other manner;" but it should have been more distinct and 
painted. 

Coi<£KiDG£, J — I am of the same opinion, and but for the doubt of my 
brother Patteson, should not have added any thing. The entry seems to me to 
be general, fur it only decides that the examinations were insufficient, which 
may have been from a mere formal cause, or, for a substantial reason, a per- 
manent, or merely temporary cause, as chargeability. On the last point, we 
diould be acting against the spirit of our decisions, if the evidence was admitted. 
By a process of exhaustion, the appellant contends that we must refer the 
last ground to the birth-settlement, but he forgets that the question arises 
before the other grounds are disposed of. Reg. v. Bedingham is quite right ; 
there the settlement was by hiring and service, and the relief was offered in 
evidence to confirm, by inference, that settlement. In answer, therefore, it was 
quite right that the relief should be explained. 

Wightman, J. — If the entry necessarily means that the settlement was 
determined, there would be great fbrce in the objection; but it has been already 
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vhewn that this k not so. If the case had put the question as to the evidence 
of what the chainnan said, I should doubt the propriety of admitting that ; 
Irat the question is not so stated. Upon the other points I concur with the 
vest of the Court. 

Order of Sessions confirmed. 
B. w. 



COURT OF QUEEN'S BENCH. 

Hilary Term. — January 20, 1847. 
The Queen t>. The Inhabitants op Dboitwich. 

Bttoppel — Judgment qf Court qf QiMen't Benek-^Emdenee — Lunatic*, 

Wkire t^iKm a eete tent up to the Court qf Queen** Bench, contauumg gueetione ae to points of euh- 
etanee ae welt ae form, the deeieion it given upon the formal objeetiont alone, but the order ie quashed 
generally t evidence is admissible upon a subsequent appeal^ to shew that the formal objections alone 
were decided^ and the settlement, ther^ore, notjlnalfy determined. 

• QwiFTf, per Coleridge, J., whether there is not a dAstimction between inquiries as to the eettlewteui qf 
hmatics and others, so that subsequent orders mag be made, notwithstanding the quashing qfjofmtr 
orders T 

THE Sessions had, on appeal, quashed an order for the removal of a lunatic 
pauper, subject to the opinion of this Court on a special case. Ast 
ol^er tor the removal of the pauper was made on the 29th of April, 1841, and 
quashed by consent on the S^th of June, in that year. On the following SOA 
m Sept^nber a fresh order was obtained, and, on appeal, confirmed, sulgi 
•to the opinion of this Court upon a special case. The case was brought up, a 
,afiter argument, the Court quashed the order of Sessions, on the ground that 
<tfae payment in the original order was directed to be made to one of the overseen 
'Of the parish. On the ^rd of January, 1845, a third order was made, and 
appealed against on the 7th of April, when the order was (quashed, subject to 
. case, which submitted to this Court the question, whether its former dedsioBy 
which was one directing the order to which it applied to be quashed generally, 
"was conclusive on the point of settlement, and prevented the Sessions fixxn 
•entertaining the resp(xiaent's case, not being admissible evidence of the grouod 
iOD which the judgment proceeded. 

Martin and Seadon, in support of the order. — It cannot be disputed 
ibat the decision of this Court, as reported in 4Q. B. 7^, was not upon the 
merits, for only the formal objection was there disposed of; but the question i 
whether evidence be admissible, on the ground of the order having 
quashed generally. There is a diflTerence between this Court and the Court of 
'Quarter Sessions. They only receive the judgment of this Court, without 
entertaining the reasons. [Coleridge, J. — If we did not decide upon the 
merits, they did not, because they only adopt our judgment J /2egr. v. ChurA 
Knowk (7 A. & £. 477) was referred to. [Coleridge, J. — Supposing as to 
the order of Sessions to quash, parol evidence is admissible, so also this was 
evidence of what passed.] 

The other side were not called upcm. 

Lord Denman, C. J. — The question is, whether the judgment is concluahre 
cr not ? It is quite clear we did not inteikl to quash it upon the objectiona of 
iubetance; evidence was admissible of the grounas of the judgment. 



Pattxson, X-— It was a dJBciaioii upon the fermal ob))ectiai alone, for a 
ipeific ground being mentioned, the otnen are exduckd. 

Cox»SKiDas, J.-— *I would not be understood as giving any opinion at to the 

effect of the statutes relating to lunatics. It may oe that there is jurisdictiaa 

to Inquire Iran time to time, and make more orders than one between the same 

parties. We should now only decide as to the effect of a judgment of the 

Sessions incorporating our judgment. It was competent for the Court of 

Quarter Sessions to inquire as to the grounds of the judgment. 

Order of Sessions quashed. 
E.W. 



COURT OF QUEEN'S BENCH. 

Hilary Term. — January 29, 1847. 
Thx Queen v. Richaed Yickarit. 

Atiaekmtni'-^Subpcma — JwrUdietUm, 

Bis mfmM olffeeiUm to m motion/or am otiiKkmmU ftr dkobeffims m mibprnmrn, by rqfmmU to §tm 
sriiemctt if tks o0dmit$ do not ihew qffkmatwely thai the durt hqfbro whnm the evidence woo to 
to ficem had juriedietUm, Thertfore, where the t^idavUe for on aitaiehmeai agaimei a rated 
imkahitant, who attended in ohedience to a eubpena before JneHeee inquiring into a pauper'e eettlO' 
mtent, but declined to give evidence, did not ttate ajtrmatheig thai there woe a complaint bg ihs 
€kur€hmardent or overeeerOf the rule woe diteharged, ae without eueh complaint theg had nojuHs^ 



A RULE nisi had been obtained by Pashley for an attachment against 
Robert Vickary, for refusing to give evidence before two justices upon 
an application for an order of removal. A subpoena ad testificandum and a 
Mbpoena duces tecum had been served upon nim August 28, to appear on 
September 8 before two justices. It did not specify against what parish it was 
iDQght to make the order of removal, but Robert Yickary was one of the 
diurcfawardens of the parish of Raddington, and notice had been served upon 
Aem of an intention to remove the pauper to their parish. Mr. Vickarj 
attended, and was sworn, but objected to answer certain questions, as tending 
toafiect his interest as churchwarden and rated inhabitant of the parish m 
Baddinffton. The order of removal was not made, and this rule had been 
obtained against him for disobedience. 

Kinglake^ Serjt. (with whom was BaU)^ shewed cause.— -There is a prelimi* 
nary objection to this motion. The affidavits upon which the rule has been 
obtainra are defective, in not shewing that the justices had any jurisdiction 
where Mr. Vickary declined to answer these questions. It is stated only that an 
nplication was made on behalf of the overseers of the union of the parish of 
Bawleigh, to examine and inquire as to the place of the last legal settb* 
OKot of the pauper. It diould have appearea affirmatively that there wns 
a proper complaint made, otherwise the whole proceedings were ooram nsn 
jmttee. 

Pashley. — The other fiicts stated shew that there was a due inquiry. It 
was as to the settlement, and on behalf of the overseers. In Reg. v. Buckis^ 
hatmshire (8 Q. B. 800), the Court refused to inquire into the correctness of the 
decision as to points preliminary to the jurisdiction. [Coleridge, J.— Wa 
are not now upon the facts.] The words *< on behalf^ would be untrue^ unless 
application were authoriaed by them. 
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Lord Denman, C. J. — Can you make out that we are to issue an attach- 
ment for contempt of this Court, when it may be that there was no jurisdiction 
whatever in the justices and the Court before whom the aUeged contempt took 
place? 

Rule discharged without costs, (a) 

JEl W. 



COURT OF QUEEN'S BENCH. 

Hilary Term, — January 21 j 1847. 
The Queen v. The Inhabitants of Mendham. 

Tenement — Keeping a eow — Evidence of eoniract — Variance. 

The examinaiiona shewed a tenement settlement by the keep of a eow, under a contract of hiring 
with B, C. the elder. Tfte facts, as proved at the sessions, if they amounted to any evidence qf 
a contract at all, were evidence of a contract with B. C. the younger. 

Held by the Sessions, that this was not a material variance, which the Court considered a correct 
decision, 

TVke evidence was that the eow was kept in the pasture seasons on the pasture lands, and the pasture 

lands qf the said farm were partly in the parish of Mendham and partly in the adjoining parish, 

and in the winter season in the straw-yard ; that the pauper put the cow where there was feed for 

her, but nothing was said, either by his master or himself, as to the manner in which, or in what 

^ particular land, the cow was to be fed. 

Held, upon a case submitted, that there was no evidence whatever that the contract was that the eow 
should be pasture fed, and consequently that the Sessions were wrong in holding that the pauper had 
thereby gained a settlement, 

THIS was an appeal against an order of two justices, acting in and for the 
Isle of Ely, dated May 10, 1844, for the removal of Sepdmia Dunant, 
the widow of William Dunant, and her four children, from the parish of Elm 
to the parish of Mendham aforesaid. The pauper and her children were 
removed to Mendham, as the place of her late husband^s settlement, he being 
alleged to have acquired a derivative settlement in that parish from his father, 
Charles Dunant. The examinations of the said Charles Dunant, and Susannali 
his wife, then resident in the parish of Mendham, on which in part the said order 
of removal was grounded, were as follows : — " The said Charles Dunant, in his 
said examinations, said — ^ I was lawfully married to Susannah, my present wife, 
whose maiden name was Pipe, at Westhall, in the said county of Suffolk, about 
forty-eight years ago, by whom I afterwards had, amongst other children, my 
said son, William Dunant, the late husband of the said Septimia Dunant ; he 
died, and was buried at Elm aforesaid, about three months ago, aged thirty- 
six years, or thereabouts ; he never, to the best of my knowledge and belief^ 
did any act to gain a settlement in his own right. About thirty-two years ago, 
when my said late son was a boy, and living with me as part of my family, I 
had a cow; I hired of Mr. Benjamin Chaston the elder, late of Mendham afore- 
said, deceased, the keep of my cow upon the growing produce of the pasture 
land on his farm in the parish of Mendham aforesaid, during the pasture season, 
and its keep in the straw-yard upon hay and straw in the winter season, at the 
rent of 4s. 6d. per week ; the cow was depastured under this contract up>oB 
the said Benjamin Chaston''s grass lands, in the parish of Mendham, from a 
little before the 1st of May, or about thirty-two years ago, until a little after 
the old Michaelmas day following, and after that the cow went into the straw- 

(a) See Reg. t. Greenaway, I Nev Mag. Cm. 393. 
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yard : I rented the keeping of the cow as aforesaid, under the above contract^ 
for about three years, and paid all the rent for it ; and during the whole time 
that I rented the keep of the cow as aforesaid, I was the tenant of, and resided 
in, the cottage that i now live in, in the said parish of Mendham, which was at 
that time of the annual value of 5/., and to occupy as tenant thereof; the keep of 
the cow upon the growing pasture land aforesaid was, and for the time I hired it, 
each year f^f the value of 5L and upwards ; I slept in the house I so occupied 
in the said parish of Mendham for considerably upwards of forty nights during 
each of the years I had the produce of the growing pasture land to be eaten off by 
my said cow as aforesaid/^ The examination then stated a settlement gained by 
the keep of two other cows ; but this was abandoned at the trial, and is therefore 
omitted. The examination of Susannah Dunant is also omitted, containing almost 
the same statements. The settlement alleged to have be^ acquired by the keep 
of her two cows, hired of Benjamin Chaston the younger, was abandoned at the 
trial of the appeal, it appearing to have taken place after the year 1819* One 
of the pounds of appeal was, that the said Charles Dunant never did hire the 
Ireep of a cow, in the said parish of Mendham, of Benjamin Chaston the elder, 
as in his examiqation stated. On the trial of the appeal it was proved, that 
about thirty-three years ago the said Charles Dunant went to live in a cottage 
belonging to Benjamin Chaston the elder, who then occupied a farm in the 
laid parish of Mendham, and worked for him ; that after he had lived in the 
cottage a year, Benjamin Chaston the elder gave up the farm, and it was taken 
by bis son, Benjamm Chaston the younger ; die said Charles Dunant contiaued 
in the cottage and worked for Benjamin Chaston the younger, and it was after 
Benjamin Chaston the younger had taken the ifarm that he hired the cow, and 
the cow was hired of Benjamin Chaston the younger, and not of Benjamin 
Chaston the elder ; that the cow was kept in the pasture seasons on the pasture 
lands of the said farm, which were partly in the said parish of Mendliam and 
partly in the adjoining parish of Withersdale, and in the winter season in the 
straw-yard ; that he paid 4>s. 6d. a week for the feed during the pasture season, 
which was worth BL per year and upwards ; that the said Cnarles Dunant 
put the cow where there was feed for her^ but nothing was said either by his 
master or himself as to the manner in tchichy or on what particular landj 
the cow was to be fed. It was objected by the appellants, that as the exami- 
nations stated the contract for the feed of the cow to have been made with Ben- 
jamin Chaston the elder, it was not competent for the respondents to give 
evidence of a contract with Benjamin Chaston the younger ; and also that 
there was no proof of any contract that the cow should be pasture fed, or that it 
should be fed upon land in Mendham. The Sessions decided that there was 
not a material variance, and that there was proof of a contract, and confirmed 
the order of removal, subject to the opinion of the Court of Queen^s Bench. If 
the Court of Queen's Bench shall be of opinion that it was not competent for 
the respondents, under these examinations, to give evidence of the contract for 
the feed of a cow with Benjamin Chaston the younger, or that there was no 
evidence of any contract that the cow should be fed upon the growing produce 
of the land, or that the cow should be fed on lanas in Mendham, or that 
such variance from the statement in the examinations was fatal, then the said 
order of removal to be quashed ; otherwise, to be confirmed. 

Prendergast and Couchf in support of the order.— -The first point is as to 
the variance. [Lord D£NMAn,C. J. — We must assume that the Sessions found 
that correctly.] Then as to the tenement, the question is, whether there was 
any evidence biefore the Sessions upon which it was competent for them to find 
that there was a contract for a pasture-fed cow, which has been held to give 
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fodi an interest in the land as to be a tenement for the purposes of settle- 
ment. It is not necessary that the specific fields should nave heen pointed 
out In Rew v. Darky Abbey (14 East, 280), Le Blanc, J. said : <' It is ob- 
jected that no specific words pointed out in which way the cow was to be fed, 
tmt that need not be agreed upon ; indeed it has been fed upon the same land 
.upon which the owner was residing.'^ [Loan Dxkman, C. J.— -The objection 
liere is, there was no bai^in for the feed of the cow at all.] It is submitted 
that the statement of what was done by the pauper shews that the parties acted 
'Upon such a contract ; from the acts of parties, as to occupation of a house, a 
tenancy may be inferred. The facts in Mew v. Darley Abbey were very similar. 
There nothing was said as to how or where the cow was to be fed, '^ more than 
Harvey said, that Jerome, his farming man, would inform the pauper in what 
pasture the cow would be first milkeo, and he did inform him, and from time 
to time the pasture was changed, that be might know where to milk her. The 
cow was grazed in Evanses pastures, in the same farm, for the whole of the two 
seasons, with the other cows, which were let in the same way to other workmen 
of Evans, and with other cattle belonging to Evans; the pauper and his partner 
always milked the cow the whole time ; they hired the same co.w four successive 
seasons, and the cow was always grazed the same way on Evans's farm.*" The 
summer pasturage of the cow alone was admitted to be of the value of 5i 
each season. Lord Ellenborough's judgment was founded upon the contract 
explained by the subject matter and the circumstances. [Loan Daif- 
if AK, C. J. — There is nothing conclusive here in what was done. It is con- 
abtent with either explanation. Colebidge, J.— There the words ^' for the 
season^^ occurred, whidi in itself afibrded some ground for the inference that it 
was to be pasture fed, as it meant the pasture season.] The value of the acts 
here may not be much ; but if any evidence at all, the Sessions have now de- 
cided. It is like the case of inferring a yearly hiring from service. 

Pashley (with whom was Prideauw) was not call^ upon. 

Lord Denman, C. J.— -The case of Rew v. Darley Abbey is an old friend 
of mine, and I well recollect that, at the time, I thought that even there, there 
was no evidence of the contract. But that was a different case from the pve- 
aent ; and it was found by the Sessions that notliing was said ^^ as to how or 
where the cow should be fed, more than that the agent of the owner of the land 
said that Jerome, Mr. Evanses farming man, would inform the pauper in what 
pasture the cow was to be first milked.^ It was shewn, therefore, that it was to 
DC fed and milked upon the pasture land ; and so there was an interest in the 
land. Here it is found *' that nothing was said.^ The circumstances put forward 
as proof of the contract are indeed consistent with such contract, but not 
eviaence of it, as they are quite consistent with another explanation. 

Pattesok, J.—- Upon the evidence there was no contract proved, although in 
the examinations the pauper swears pretty roundly to such terms as would shew 
a settlement. 

Coleridge, J. — We should not be inclined to interfere if there was evidence 
from which any jury might have inferred a contract ; but in Itewv. Darley Abbey 
the milking of tne cow was taken for the season, which was supposed to mean, 
that she was to be fed as a dairy cow for the pasture season ; and the same 
inference was drawn, because it was said that the particular pastures would 
from time to time be pointed out. Here it is distinctly stated that nothing was 
said about the when or the where. If the next morning the cow had been 
fied in the farm-yard, there would have been no breach of the contract upon 
which an action could have been brought. The words that the man put nim 
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where be liked^ are as consistent with a permission as a right. If the subsequent 
acts are of an indifferent character, and susceptible of two meanings, they cannot 
be aflSrmative evidence of either. 

WiGHTMAN, J, — Rex V. Darley Abbey^ no doubt, closely resembles this ; 
but there^ many expressions were found which do not occur here. 

Order of SesHons quadied* 



COURT OF QUEEN'S BENCH. 

HiloTy Term. — January 30, 1847. 
Ex parte Robert Thomas. 

to juitieu to grant warrant qfter conviction /or taking mAimw in a rtw r— <9ecoml jrro- 

ieeuHon/or the aame qfenee, 

fhi Ckm i f in the oxerche qf its discretion, refused to grant a rule nisi for a numdamue, command' 
im§ two justices, who had convicted a person charged with taking salmon in a certain river, under 
6 if 7 Viet. e. 33, to issue their warrant either to distrain for the penalty, or to commit him to prison 
far two months, unless the penalty and costs should be sooner paid, it appearing that this was a 
meond prosecution for an offence of which the party had been previously convicted ; though that 
fsnt eamviction was null and void, and the drfendant had been discharged on habeas corpus, qfter 
two daya* imprisonment under it, 

P ASH LEY moved for a rule nisi for a mandamus commanding Hugh 
Rivelly and M. T. Pugh, Esqrs., two justices of Merionethshire, to 
issue their warrant either to levy, by distress, on the goods of one John 
Williams, a penalty of 5/., or to commit him to prison for two months, unless 
m the meantime the penalty and costs should be paid. The affidavits shew 
that John Williams, now convicted in a penalty of BL for taking salmon, under 
6 8i 7 Vict. c. 38, s. 7, had been previously charged and convicted, before two 
justices, upon the same facts, under 58 Geo. 3, c. Ss, s. 4 ; that he was thereupon 
oommittea to prison, but after an imprisonment of two days, was dischargea at 
Bala by Mr. Justice Williams, then on circuit, upon habeas corpus^ for defects 
m the commitment. It appeared that the commitment was on the 10th February 
&r an offence stated to have been committed on 10th March ; and that the 
ooDviction had proceeded on a clause in the former statute (58 Geo. 3, c. 38, s. 4), 
which had been repealed by the 6th section of 6 & 7 Vict. c. 33. Upon the 
aecond charge, the defendant put in a long plea of auterfois convict^ out the 
justices convicted him. Application was then made to them for a distress war- 
rant to levy the penalty, but they refused to issue it, on the ground that the 
man had no goods. They were, however, about to issue a warrant of commit- 
ment, when the defendant's attorney said that if th^ did so they would subject 
dmnselves to a penalty of 500/., under the Habeas Corpus Act, 31 Car. S, c. 2, 
s» 6 ; whereupon the justices refused to take any further steps in the matter. It 
isqoite clear that that was altogether a mistake, and that the Habeas Corpus Act 
has no application at all to such a case. [ Wightman, J.— I don'^t think there can 
be much doubt about that.] Then the 11th section of 58 Geo. 3, c. 43, was also 
n&d upon before the justices. That section provides, that where any offender 
has been punished by virtue of that Act, ^* he shall not again be prosecuted by 
virtue of any other law now in force, or be liable to any other punishment for 
the same offence ; ^^ but the former conviction was altogether a nullity, and the 
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party was not punished by virtue of that Act, because that section of the Act 
had been repealed. At all events, the magistrates had convicted, and after con- 
viction, the issuing of the warrant, either to distrain or to commit, was purely 
ministerial ; the justices might do either, but they are compellable to go one 
of the two. Their discretion is strictly limited to choosing between the two. 

Lord Denmak, C. J. — The learned counsel has venr properly brought all 
the facts before us, but the only advantage to be derived from tnat is by refusing 
the rule. I do not at this moment recollect any case in which a mandamus has 
gone to justices requiring them to issue their warrant upon the conviction. This 
IS very different from the cases where the ordinary affairs of the world would not 
go on without our interference by mandamus ; we cannot but see that the world 
may go on very well, though this person should not be committed to prison a 
second time, not for having taken a second salmon, but for having taken one as 
to which he received some punishment the year before. If we have any discre- 
tion in the matter, we ought not to exercise it on behalf of this prosecution, and 
I entertain no doubt that we have. 

Coleridge, J. and Wightman, J. concurring, 

Hule refused* 



COURT OF QUEEN'S BENCH. 

Hilary Term. — January 30, 1847. 

The Queen v. The Justices of London. 

CotU of numdamut tojuitieet to hear an appeal. 

An appeal agaimt an order qf removal hamng been entered^ and respited at the eeenom next after 
the order made, came on for hearing at the eubtequent teetione ; butf on objection being made t» 
their juritdietion, thejtutieee r^flued to hear the appeal, on the ground that it ought to have been 
tried at the previous sessions. This Court subsequenilg issued a mandamus commanding the 
justices to enter continuances and hear the appeal. 
Upon application, on the part qf the appellants, for the costs qf that mandamus — 
Held (dubitante Wightman, J,), that the respondents mustpag those costs, although the decision qf 
the Sessions had been in their fawmr, 

PASHLEY had obtained a rule calling on the churchwardens and over- 
seers of the parish of St. Botolph without, Bishopsgate, to shew 
cause why they should not pay the costs of a mandamus commanding 
the justices of London to enter continuances upon, and hear the appesu 
of, the churchwardens and overseers of Stockport against an order of 
removal, bearing date the 25th of November, 1845. It appeared that 
notice of that order was received by the appellants on the following day ; 
that the pauper was removed on the S2nd of December following ; and that 
at the quarter sessions for the city of London, held on the 10th of January, 
1846, an appeal against the order was entered and respited. On the 21st of 
March, notice of appeal was given ; and at the April sessions the appeal came 
on to be heard. It was then objected that the appeal ought to have been 
tried at the January sessions, and the Recorder being of that opinion, refused 
to hear the appeal. A rule nisi for a mandamus was subsequently obtained, 
and that rule was made absolute in last Trinity Term (Thursday, June 
4). (a) For the costs of that mandamus, the above-mentioned rule had 
been obtained. 

(a) See R, t. The Justices of London^ 1 New Mag. Cat. 548 ; S New Sess. Cas. 410. 
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Pojfne shewed cause. — The question raised by the mandafmssj was whether 
the first Sessions after the making of the order were bound to enter and respite 
the appeal, though there had been time enough to give notice of appeal and to 
try at those sessions ; and as upon that question the authorities were conflicting, 
and as the decision of the Sessions, at which an eminent legal functionary, the 
Recorder of London, presided, was in favour of the respondents, they were 
justified in shewing cause against the rule for a mandamus^ and ought not to 
be called upon to pay the co.Hts of the other side. He referred to the cases of 
B. T. SMfvrdahire (7 East, 549) ; R. v. Bucks (3 East, 342) ; and R. v. 
ne North Riding of Yorkshire (8 T. R. 150). 

Pashleg^ contr^. — This was an attempt to unsettle the practice as it had 
prenuled universally since the case of R. v. Staffordshire. The first Sessions 
oad reoeiyed and respited the appeal ; and then the second refused to hear it oi> 
the ground that the former Sessions had done wrong. 

LomD Denmak, C. J. — ^We think that there is nothing to take this case 
out of the ordinary rule. Mr. Payne puts it on the fact that a learned person 
pfeiules at these sessions ; but we cannot consider that that makes any difference, 
or aiibrds any justification to parties for shewing cause on an untenable 
objection. 

CoLKRiDGK, J. — When it appears that this appeal had been actually entered 
and resfnted at one sessions, it removes all douot ; the objection clearly could 
not prevail at a subsequent sessions, and the party must take the consequence 
of ihewing cause against a mandamus upon that ground. However, I lay 
down no general rule. 

WiGHTMAN, J. — I feel considerable difficulty in this case, because in effect 
the necessity for the mandamus was occasioned by a mistake of the Court. 
But as under the particular circumstances, without laying down any general 
rale, the rest of the Court are of opinion that this rule should be made 
absolute, I do not feel it necessary to press my own individual opinion. 

Rule absolute. 



COURT OF QUEEN'S BENCH. 

Hilary Term, — January 16 and 20, 1847. 
The Queen v. The Inhabitants of St. Anne's, Westminster. 

kUkmmi ly igspremtienkip — Evidence qf the bindings — Grounde qf appeal, euffieieney qf-^Praetiee 

on argument of ease reeerved. 

One tfike €*ominati(me on which an order qf removal was made, etated atfollowt : — " The pauper* e 
hfuhuui %a mif nephew. In or about May, 1831, he was, by and with hie own consent (hie parents 
bem§ imd[)t bound by indenture qf apprenticeehip, which was duty ttan^ed and executed, to 
eerve JLMi. S,, qf, i(c., in the parish of St. Anne (the appellant parish), cabinet maker, as an 
eppiwrnHjefor the term qf six years from thence next following, I attended on behalf qf my said 
■yl f ip when he was so bound. I saw the said indenture executed by the parties thereto, who did 
seeeralfy eign, seal, and deliver the same in my presence, to which I did then set and subscribe my 
Mme, m» atlasiing witness to the execution thereqf," Proqf having been given that the indenture 
was loot — HM, sufficient evidence of a binding to confer a settlement by apprenticeship. 

One grvsMd tf appeal stated, ** that notice in writing of the said paupers being chargeable to or 
rtlietid in your Mid parish qf St. P., accompanied by a copy or counterpart qf the said order, and 
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iy a e9py of ike §tMtmhu4i»n§ on whkh A« Mui order woe nuide, hoe not beem HMi hf potii or 

otherwise to tct, ^c, in eofrformity with the protieione of the statute, Sfe." 
HMt that that ground qf appeal would not let in an ol^jeetion, that the copy qf the order sent was 

an imperfect copy, in omitting fron^ the adjudication the names qftwo children removed with iXeiih 

mother. 
Upon the argument qf a case reserved by the Sessions^ and set down in the Crown paper, this Cemt 

will not entertain any objections not raised in the case, although a rule nisi to quash the order map. 

have been obtained tqton a statement in open court of such objections* The party must eitkir 

e^andonhis caee^ or abide by it ; buijfkeadqpt the former eoureOf he isnotpredudedfromreeorUn^ 

1o the remedy by certiorari, 

ON appeal against an order of one of the metropolitan police magistrateiy 
for the removal of Maria Janea and her two children from the parish of 
St. Pancras, in the county of Middlesex, to the parish of St. Anne, West- 
minster, the Sessions confirmed the ordor, subject to the opinion of this Court 
upon a case, the material parts of vhich were as follow : — The examinatiooi 
upon which the order of removal was made were taken on the 15th August^ 
1844, and were, so far as they are material to the present case, as foUow;^:— 

Edward Jones, upon his oath, said : — ^^ I know the said Maria Jones; fav 
husband, James Wm. Jones, now absent from her, is my nephew ; he is about 
the age of 28 years. In or about the month of May, 1^1, he was, by and with 
his own consent (his parents being dead), bound by indenture of apprenticeshipi 
i^hich was duly stamped and executed, to serve Richard Miles Scott, of Dean- 
street, Soho-sauare, in the parish of St. Anne, Westminster, in the county of 
Middlesex, caoinet maker, as an apprentice for the term of six years from thenoe 
next following. I attended on behalf of my said nephew when he was so bound. 
I saw the said indenture executed by the parties thereto, who did severally sigiv 
seal, and deliver the same in my presence, to which I did then set and subscnbe 
my name, as attesting witness to the execution thereof. The said indenture thes 
passed into the possession of the said Richard Miles Scott, the master of tha 
said James Wm. Jones.^^ 

The said Richard Miles Scott, on his oath, said:— ^< The said James Wm^^ 
Jones, the person hereinbefore described, and referred to in the foregoing exami- 
nations, was my apprentice. He was bound by indenture bearing date in imr 
about the month of May, 1831, as set forth in the above examination of Edward 
Jones, to serve me as an apprentice for the term of six years from thence next 
following, to learn the art and mystery of a cabinet maker. I then resided in 
Dean-street, Soho-square, in the parish of St. Anne, in the liberty of West- 
minster, in the county of Middlesex. He served me there under the said 
indenture for about four years, when he Quitted and left my service, and went 
away without my leave and consent ; he lived and lodged for more than forty 
days and forty nights in each and every year during such service, viz., during 
all the time thereof, in my house in Dean-street, SoEo-square aforesaid. I had 
previously deposited the said indenture in the custody of Mr. James Jay, the 
person now present, by whom it was never afterwards returned. I have not wemp- 
It since, nor do I know what has become of it, or where it is or can be found.'' 

The said James Jay, on his oath, said : — ** The indenture of apprentiop^ 
ship referred to in the foregoing examination was deposited in my possesskm 
about twelve years ago. I do not recollect that it was at any time afterwards 
returned, or delivered up or given over to any other person. I have made 
search for the same, but cannot find it. I verily believe it to have been inad- 
vertently mislaid or accidentally lost or destroyed.*' 

The following were the grounds of appeal on which the appellants relied: 
First, that the said order is bad and defective on the face thereof. Secondly, 
that the examinations on which the said order was made are wholly insufficient 
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bOMpport the nine, and ftil to cKsdose tny such facts Bs shew either the Mdd 
liana Jciiies or her soppoaed husband to have a settlement in our said parish 
sf St. Anne aforesaid : that the said examinations are irhoUy bad and insuf- 
Boient) inasmudi as they neither shew who ^ere the parties to the supposed 
badeoture of apprenticeship, nor do they shew whether the said indenture of 
noprentioeship (if a parish apprenticeship) was signed and sealed by the parish 
jScers, and allowed by jastioes of the peace, as by law required. Thirdly, 
tiMit notice in writing of the said paupers being chargeable to or relieved m 
poor aaid parish of St. Pancras, accompanied by a copy or counterpart of the said 
xder made, has not been sent by post or otherwise to us, the churchwardens 
md overseers of the poor of the said parish of St. Anne, Westminster, or any 
)f US, in conformity with the provisions of the statute in that behalf.^ The 
ippeUants, on the hearing, insisted that the examinations were bad, for the 
MHDnt apcoified in the third ground of appeal. The Court overruled this 
ib|codon, and held the examinations good, suDJect to the opinion of this Court. 
It appeared that the only notice in writing of the chargeability of the said 
[MMpiirs which had been sent to the parish officers of St. Anne's, Westminster, 
lad been accompanied by what purported to be a copy of the <irder, but that 
noh docnnient, instead of containinff a true transcript of the words of the said 
arder, ^hoUy omitted from the adjudication therein the names of the two 
jnldren. Tne appellants, on these facts, objected that the respondents had 
Mt oompUed with the provisions of the statute in that behalf made, and that 
the Older of removal ought on this ground to be quashed. The Sessions over- 
ruled this objection also, subject to the opinion of this Court. If this Court 
ihaU be of opinion that the said examinations are insufficient, for the reasons 
Mted in the third (a) ground of appeal, or that the defect in the copy of the 
■tfer of removal was a good objection, and was sufficiently pointed out in the 
ifth ground of appeal, then the said order of Sessions and the said order of 
cmoval are to be quashed ; otherwise, the same to stand confirmed. 

Subsequently to the statement of the above case, Pashley obtained a writ of 
mi io r a i' i to remove the original order into this court, and a rule nisi to quash 
t for a defect apparent upon the face of it, which he pointed out on moving. 
^loCice of that objection, with the rule, had been servea on the respondents. 

Prenderyasif in support of the order of Sessions. — First, the finh ground of 
if^ieal does not let in the objection, that the copy of the order sent was not a 
lomct transcript. It points to an objection of a totally different nature : that 
be proper documents were not sent at all, and was certain to mislead. Nothing 
ould be easier than to describe the objection correctly. [Coleridge, J. — The 
;nnind of appeal to which you allude is the third ; but the question left to us 
ly the case is, whether the defect in the copy of the order is sufficiently pointed 
mt in the fifth ground of appeal ?]] Yes ; there is a blunder in the case. The 
grounds of appeal are not correctly numbered, and this produces so much con- 
iiaion, that tne Court cannot give any judgment upon it. [Ptishleyf for the 
.ppellants.-i-^If it be quite clear what questions the Sessions intended to leave 
o this Court, the Court will not refuse to give judgment on account of an 
oddental clerical error ; and here there can l^ no doubt as to the points raised 
tnr decision. The case was drawn by the Court of Quarter Sessions. Lord 
)kkmak, C. J.—- There is certainly a mistake in the case, and it is equally 
erCain that we cannot amend it. The proper course would have been for the 
larty who obtained the case to have applied to the Sessions to amend it, before 

(«) The tefereoee by numbera to the groiuids of in the eoune of the argument. The gronnd of ap- 
ppcal, as stated in the ease, was incorrect ; and the peal here referred to is the one recited as the second, 
listake, as win be saea, was BOtlaed by the Court in the earlier part of the ease. 

VOL. II. £ 
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bringing it here for argument ; but we will hear it under protest.] The next 
objection rests upon a supposition that the Court will presume this to have been 
a parish apprenticeship ; but if any thing is to be presumed, the prima facie 
presumption is the other way. [Loed Denman, C. J. — Is there not a recent 
case on this subject ?] Pashley mentioned Meg. v. Cambentorth Half {5 Q. B. 
484 ; 3 G. & D. 809). [Patteson, J. — Why are we to presume that it was a 
parish apprenticeship ?] The case cited shews that no such presumption can 
De made, and here the statement rebuts it. A parish apprentice is ix>und bj 
the parish officers without his own consent ; but here the evidence is, that tl^ 
binding was *^ by and with the consent*"' of the apprentice, his parents being 
dead. 

The Counx then called upon 

Pashley^ contra.— No presumption is to be made either way ; but the exami- 
nation must shew distinctly such a binding of the apprentice as is sufficient to 
confer a settlement. [Coleridge, J. — But if you contend that the requisites 
of a parish apprenticeship do not appear, the answer is, that the apprentice 
does not appear to have been a pauper, and there is no presumption that he was 
a parish apprentice. Patteson, J. — And if the examination is evidence of a 
legal binding between the parties, is not that sufficient ?"] No parties are stated. 
[Coleridge, J. — Yes; it is said that the pauperis husband was bound to the 
master.] But not who were the parties to the deed. The consent of the 
apprentice is certainly stated, but the inference from that statement is, that he 
dia not execute the deed ; and then who did ? By whom was he bound ? A 
graver question might arise if the facts were stated, whether guardians or 
other persons in loco parentis^ or even parents themselves, have authority to 
bind a child apprentice, and whether the. deed must not be executed by the 
party bound. [Wightman, J. — The examination states that he was bound.} 
That is a conclusion of law only ; the facts should be stated. (Reg. v. Higk 
Bickington, S Q. B. 790, n. ; 1 D. & M. 103 ; 1 New. Mag. Cas. 1.) In 
Reg, V. Cumherworth Half the Court collected from the words " covenant 
indenture" that the binding was not by the parish officers ; but here there are no 
words at all inconsistent with the supposition of a parish apprenticeship, and, 
therefore, the examination is insufficient, because, consistently with every state-. 
ment in it, the pauper may have gained no settlement. That is the rule laid 
down in Reg, v. Lydeard St. Lawrence (11 A. & E. 616), and Reg. v. St. 
Sepulchre^ Northampton ^6 Q. B. 580 ; 1 New Mag. Cas. 140). Secondly, 
the fifth ground of appeal is sufficient to entitle the appellants to object to the 
omission m the copy of the order sent. That omission is only material in con- 
sequence of the 79th section of the Poor Law Amendment Act ; and the objec- 
tion is taken in the very words of that section, with a reference to it, by the 
words ** in conformity with the provisions of the statute in that benalf.'* 
Then, was the statute complied with ? Clearly not; for the copies of docu- 
ments required by that section to be sent must be exact copies. {Reg, v. Ship- 
ston-on-Stoury 6 Q. B. 119 ; 1 D. & M. 123 ; 1 New Ma^. Cas. 41.) Lastly, 
if the Court should be of opinion that neither of these objections can be sus- 
tained, they will then look to the original order itself, and if it be bad upon 
the face of it, will quash it. (a) 

Lord Denman, C. J. — I am of opinion that neither of the objections stated 
in the case affords any ground for quashing this order. As to the first, making 
only a reasonable intendment in support of the order, it seems to me that the 
examination contains sufficient evidence of a settlement by apprenticeship. 
With regard to the second, a copy may well be said to be correct, if it be sub- 

(a) The ftrgumeot and d^isioq upon this point are reported tupra^ 60. 
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stantially the same as in the original ; the omission of a letter could make no 
difference ; but, at all events, such omission could not be made available under 
this ground of appeal, which could only mislead by pointing to an omission to 
send any copy. The ground of appeal, to raise the objection, should have 
stated that the order was bad for not adjudging the settlement of the two 
dnldien removed by it. Tlie Sessions were, therefore, wrong only in reserving 
tcaae. 

Patteson, J. concurred. 

CoLEBiDGE, J. — I am also of the same opinion. This indenture is said to 
have been stamped, which negatives altogether the idea of its being a parish 
indenture. 

WiGHTMAN, J. concurred. 

A.B. 



BAIL COURT. 

• 

Hilary Term. — January 11 and 14, 1847. 

(Before Mr. Justice Erle.) 

The Queen tj. Keen. 

Practice — Leave to file affidavits after expiration of time limited for filing. 

Wim m rule niMt has been obtained, which requires the affidavits to be used on shewing cause to be^ 
fBed fy a certain dag, the Court will, even after that dag has elapsed, grant further time for filing, 
a rtaaonable excuse being offered, provided the rule is not an enlarged rule. 



HUDDLESTONE, in Michaelmas Term, obtained a certiorari under the 
7 & 8 Vict. c. 101 , s. 85, to remove a certain allowance, by the auditor of 
the Staffordshire and Derbyshire audit district, of the sum of 10/. lis. ll^d«, 
charged in respect of the maintenance of a pauper and his family ; and 

rthe return to the writ he obtained a rule calling upon the auditor to 
cause why the said allowance should not be quashed, and why the said 
turn should not be repaid by the guardians of the Stafford Union, together with 
the costs of John Keen, at whose instance the writ of certiorari had issued. 
The rule directed that notice of it should be given to the said guardians, and 
that all affidavits to shew cause should be filed on or before the 11th day of the 
then next January, the rule being returnable on Saturday, the 16th instant. 

Whiimare now (11th January) applied, on behalf of the said guardians, for a^ 
wedCs further time to file affidavits, stating that their not observing that they 
were liable to costs under the rule had caused the delay. 

Hwidlestone (who shewed cause in the first instance). — The rule of M. T. 
86 Geo. 3 is directly against this application. That orders ^^ that in all cases 
where a special time is limited in any rule, before which time any affidavit is* 
reqmicd to be filed, no affidavit filed after that time shall be made use of in 
court, or before the Master, unless it shall appear to the satisfaction of the 
Court that the filing of such affidavit within the time limited was prevented by 
inevitable accident.*" Here there was no " inevitable accident.'* The rule was 
served on them on the 5th of December, and they have no real excuse for their 
n^iect. This rule of court ought to be strictly adhered to. (Turner v, Unwin^ 
4 Dowl. 16.) The case is now in the Crown paper, and stands about forty off, 
but if fresh affidavits are now to be filed, fresh points of argument may have 
to be drawn. 

e2 
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JVkUmwref in support of the rule. — The delay is reasoBi^Ij aocotinted for, 
ttftd no inconvenience can arise, as the rule is not Tetamable for five days to 
come. This is not an enlarged rule, as was the case in Turner v. Unwin. 

Cur. 4idv. vuk. 

EaLE, J. (14th January) .-^In this case I have consulted with the otba* 
judges, and I have looked into the authorities, and I find that the cases in which 
the application has been refused have been those of enlarged rules, which are 
always made upon the terms that the affidavits shall be filed within a limited 
time. Here, nowever, the rule is niei^ and the guardians have had no 
opportunity of coming before the Court, which distinguishes the case from those 
in which tne application has failed. I am of opinion, therefore, that as the 
request of the guardians is, under the circumstances, a reasoniible one, I ought 
to grant it. 

Application granted. 



COURT OF QUEEN'S BENCH. 

Hilary Term. — January 20, 1847. 

The Queek v. The Churchwardens of St. John the Baptist^s, 

Cardiff. 

Church-raie — Mandamus. 

The Court wiU not grant a numdamMS to enforce the making of a valid chureh'Totef upon a auggeeti 
^t the proceedings at the vestry at which a church-rate had been voted were so trregnkaras to rem 
such rate void, it not appearing that a rate had been in fact made. And semblct were it made, this k 
not the Court to decide on its validity, in that mode. 

GREAVES moved for a rule calling on the churchwardens of the parish 
of St. John, Cardifi*, to shew cause why a mandamtts should not issue 
commanding them to convene a vestry for the purpose of making a church-rate, 
and to take all necessary steps for that purpose. The affidavit on which he 
moved stated that on the 17th of December, 1844, it was proposed at a meeting 
of the rated inhabitants of the parisli, that a church-rate of one shilling in the 
pound should be made in lieu of ninepence, for the purpose of fencing in with 
walls a piece of ground which had been presented to the parish for a buriaL-ground. 
At this meeting it was moved as an amendment, that the making of the rate should 
be postponed fer two months. A poll was granted, which continued open for fear 
days, when it was closed by the chairman, though many of the ratepayers protested 
against its being closed : that at such close of the poll, a majority of one was 
declared in favour of the rate. It was further stated that many objectionable votes 
were polled on either side, the chairman having promised that a scrutiny should 
be had if required, but that the chairman, after the declaration of the result of 
the poll, refused a scrutiny, though it was demanded on behalf of the minority. 
It was sworn also, that upon the true state of the poll, the majority of the votes 
were in favour of the amendment. The rate, under these circumstances, is 
void altogether, and it could not be enforced, and a mandamus is the proper 
renoedy. (He cited Rex v. Rector of Birmmgham^ 7 A. & E. 254 ; Reg. v. 
Rector of St. Mary\ Lambethj 8 A. & E. 856 ; Reg. v. Vestrymen of St. 
Panrras^ 11 A. & E. 15 ; Rew v. Commissary of the Bishop of Winchester^ 
7 East, 573.) 

Lord Denmak, C. J. — It appears to me that we cannot grant a rule. The 
rate is not yet made ; and if it had been, this is not the proper tribunal to 



THE QUEEM 9. THE INHABITANTS OP LITTLB MARLOW. m 

set it aside. ^ I think your remedy is in the Ecclesiastical Court. All that we 
have to do is to see fior plajr ; and I know of no prec^ent for our interfering 
at tins stages If yon can nnd an express authority, you may mention the case 
again. 
The case was not mentioned again.. 

JRttle refmed. 

mm '' 



COURT OF QUEEN'S BENCH. 
M\duuima» Term-^Nwember 11, 1846, and Hilary Term — February 8, 

1o4jT. 

The Quexk- t^. The Inhabitants op Little Maelow. 

AdmowUdgmoA — TMMn^ qffieer of unUm*^ Ordtn of Poor 4am CcftmrnMumtn, 

ThrtSanrng officer of the W, umom, wkiek comnntedthepanshe» ofLitdeBf. andof W, with some othtrg, 
t-«* rr .*: ^— # i. r.-wi- %r j ^a j. .•« tar r^ ^ jl r j .i _ -, .. 



Att tkefmeU oftoM 9ta!ted did mot t&ao a primdfacU uitbrnmu in W. 
Vm Qmri wUtnott on a tpeddeoM ruened by tho Seuiono, tahe noHee of the ordere of the Poor^iaw 
Ommiemantn, tmbee ttejf be mindepart qftheettmt or were hronght btfore the Comi biow at the trial 
ef the appeal 

THIS was an appeal i^inst an order of two justices of the county of Bucks, 
dated the 16tb day dT August, A.D. 1946, for the removal of Helen Reeves 
and her five children, viz., Henry Weston, aged twelve years, or thereabouts; 
Hden, aged ten years^ or thereabouts; William, aged eight years,or thereabouts ; 
Cakb, affed sixyears^ or ihereaboats ; Edwin^ a^ed four years, or thereabouts ; 
neither the said Henry Weston, Helen, or William, having gained a settle- 
ment in their ownr right, from the parish of Little Marlow, m the county of 
Baeks, to the parirfi of* Woobum, in the same county. The order was 
fiaabed, subject tathe opinion <^ the Court upon the following 

Casff. 

The aaid parishes of Woobum and Little Marlow are parishes comprised 
viclikft and forming jparts of the Wycombe Union, in the counties of Bucks and 
OsoDw Tha examinationa upon which the said order was made were duly 
ttkctt OD -the 16th of August, 1845, and were, so far as they are material to the 
pRMBt CMapj.aa fcdlows: — The said Helen Beeves, upon her oath, said : 

** I was married twelve years, on the 4th day of March last, to James Reeves, 

oC MQl End, in the pariah of Little Marlow, Bucks. We were married by banns 

at Bcacoofield cfaurcn^ Bucks. My said husband died in April, 1841. In con- 

aeoMce of my said hudband^s illness, and he being unable to work, I applied 

to Tfinylnii, one4>f the relieving officers of the Wycombe Union, in the counties 

of Budu and Oxon, for relief, whilst he was paying the poor of the parish of 

Woobum^ in the county of Bucks. I applied to him for relief from the said 

parish of Woobum, as being the place of settlement of my said husband, and 

by his directions. He gave me relief about four months before the death of 

my husband, and he has given me relief ever since up to the present time — 

tittce shillings and seven baves of bread a week. He told me if I came to 

him whilst he was paying the ppor of the parish of Little Marlow in Little 
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Marlow parish, he would give me my relief there instead of my walking to 
Woobum parish for the relief. I have always received my relief from Kingston, 
in the parish of Little Marlow, all my life, as well as all the time I have been 
receiving relief from Kingston as before.*" 

Henry Kingston. — " I am one of the relieving officers of the Wycombe 
Union, m the counties of Bucks and Oxon. About four years ago, the pauper, 
Helen Reeves, applied to me whilst I was relieving the poor of Woobum, in 
the county of Bucks, for relief for her husband, who was ill. I gave her 
relief for her husband, and charged it in my account to the parish of Woobarn 
aforesaid, which relief has been continued, and charged to the said parish of 
Woobum until the last twelve months, when I received an order from the 
board of guardians to charge the relief to the parish of Little Marlow, which 
I accordingly did, but did not give the overseers of Little Marlow any notice 
that the payment had been charged to Little Marlow instead of Woobum.** 

At the hearing of the said appeal, it was objected by the appellant parish (on 
an obiection duly taken by the grounds of appeal), that the said examinations 
were msufficient to shew that the said Helen Reeves and her said children were 
settled in the said parish. The Court thereupon quashed the order upon the 
merits, subject to a case. 

The question for the opinion of the Court is, whether the examinations, as 
herein set forth, were primd facie sufficient to shew that the said Helen Reeves 
and her said children were, at the time of the making the order, settled in the 
parish of Woobum. If they were, the order of the Court of Quarter SeoioDs 
IS to be quashed. 

Birch and Sanders^ in support of the order of Sessions. — Nothing appean 
in these examinations to affect the parish beyond the mere fact that the rdiering 
officer of the union charged certain payments to the parish. No settlement was 
proved, but only evidence of some settlement to be inferred from acknowledg- 
. ments by relief given when out of the parish. Kingston's evidence is not 
binding upon Woobum. It ought to have been shewn that he was the agent 
of Woobum parish, or his acts had been adopted. {R^* v. Bradford^ S Nev 
Sess. Cas. 3M ; 1 New Mag. Cas. 5SS.) [Coleridge, cf. — He says he charged 
it in his accounts.] These were not produced at the Sessions, or before the 
justices. [Coleridge, J. — Must not the accounts be audited by law, so that 
the parish would know ?] It is not part of the officer^s duty to fix a particular 
parish, but to account to the union. A relieving officer is unknown to the law, 
and is merely the paid officer of the guardians of the union. Against a par 
ticular parish, no inference can be drawn from his acts, greater than woula be 
drawn from the act of a mere stranger. There is nothing in the 4 & 5 Wm. i 
c. 76, to authorize him to give rebef, still less, if possible, to give out-door 
relief. Assuming, however, that he has such authority, it is only on briialf of 
the union. Settlement by acknowledgment is not to be lightly presumed 
against a parish. (Reg. v. Carnarvon^ 9> Q. B. 325.) Here the statement 
is, not that the parish paid, but only that they were charged. If the acts of 
the guardians are thus to bind the parish, the case oiReg. v. Toiness (14 L. J. 
M. C. 148 ; 1 New Mag. Cas. S8S) will be overruled. There it was held that 
no order of magistrates can be macie in the absence of the party whose interests 
are to be affected by it ; and that, therefore, where two mwistrates made an 
order on the guardians of a union under 4 & 5 Wm. 4, c. To, s. ^, directiag 
them to give relief to an infirm pauper, without requiring that slie ahooU 
jeside in any workhouse, and the guardians returned, amongst other thingSi 
that neither they nor the overseers of the parish in which the pauper was stated 
.10 be residing, and entitled to relief therefrom, had been summoned to attend, 
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yte present at the hearing of the complaint or the making of the order 
ier was bad. No doubt the relieving officer has duties and powers under 
'st order of the Poor-law Commissioners, section 14 ; but even if they 
support the inference which the other side seeks to draw from the acts 
I relieving officer, the orders of the Poor-law Commissioners are not part • 
i case, and this Court will not take judicial notice of them. {RewY. 
^{7num,8A. &£. 561.) 

Chambers and Power^ contrk. — The effect of the incorporation of the 
68 into a union, and the rules made by the Poor-law Commissioners, is, that • 
ieving officer becomes a public officer; and the presumption is that he acted 
tly in giving and charging his relief. Parishes contrioute proportionately 
amount of relief, and regular accounts are kept. [Colsbidgt, J.^-We . 
; treat them here as accounts in the absence of proof.] The order of the 
aw Commissioners for this purpose must be juaicially noticed. The 15th 
I of the first Poor-law Amendment Act empowers the Poor-law Commis- 
I to make rules and regulations for the management of the poor and the 
istration of the laws for their relief. By the 42nd section, a]l the general 
nade by the commissioners are to be as valid and binding, and are to be 
1 and observed, '^ as if the same were specifically made by and embodied 

I Act." By the 71st section of the 7 & 8 Vict. c. 101, any copy of any 
ide, order, or regulation, printed by the Queens's printer, shall, after the 
0f fourteen days from the date thereof, be received in evidence, and 
ally taken notice of. It is, therefore, competent to the respondents to 
r DOW certain orders of the Poor- law Commissioners. [Wightman, J. — 
nlen they were before the Court below. We have to consider the case 
Ited to us.] We can use them to shew what the duties of a relieving 

are. If tnere was a scintilla of evidence, the Sessions have decidea 
ly. The 55th section of the Poor-law Act shews that a register is kept, 

II of the number of persons relieved at or in the workhouse, as of 
umber of persons relieved in a given parish out of the workhouse. 
y, then, the fact of relief was brought to the notice of the officer of Woo- 
either as relief administered at or in the workhouse, or out of the parish, 
le in the latter case the accounts must have shewn an excess beyond the 
it pointed out by the register. The presumption is, that the Poor-law 
tianoners have done their duty ; and if so, there must have been a day for 
ng the accounts of Wooburn, at which this charge was brought to the 
of its officers. If so, there has been acquiescence. In the case of Reg. 
idford^ the facts fell far short of these ; there it did not appear that the 
Dg officer was not acting on his own discretion. In this case there is suf- 

to throw on the other side the burden of proving that his acts were not 
Rrith their authority, and had not received their ratification ; for each 
is represented at the board, and the act of the officer of the board must> 
rebutted, be deemed the act of each parish which it purports to affect. 

Cur. adv. vtdi. 

the sittings after Hilary Term, judgment was delivered as follows : — 
ID Dekmak, C. J. — In the case of The Queen v. Little Marlow^ the 
ya is, whether the examination was prima facie sufficient. It appears by 
se that the deceased husband of the pauper was resident in Little Marlow, 
e being very ill, his wife went to Wooburn, and applied to Kingston, a 
ng officer of the union, when he was paying the Wooburn poor there, for 
He gave her relief in order to save her coming from Little Marlow, and 
er she might for the future receive her relief from him in Little Marlow, 
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when he was in theoourae of paying the pauperB of this parish there. This 
he accordingly did until the husband died, and subsequently for a period of 
more than a year. Kingston, in addition, stated that he had charged the relief 
to the parish of Woobum until within the last twelve months, when the board 
of guardians ordered him to charge it to Little Marlow, which he had aooord- 
ing^ done, but had not given the overseers of Little Marlow any notice of the 
change. The point raised on the statement is whether there is any prima fade 
evidence of relief given by the parish of Woobum. It was given by the hands 
of Kingston, the relieving oflScer. If he was the agent of the parish actiq; 
within the scope of his authority, or if the fact was brought to the Knowledges 
the overseers of Woobum, and submitted to by them, it must be taken aa ffifoi 
by Woobum. If neither of these suppositions is sustainable, then Woobum 
cannot be afiected. The objection was raised on the examination, and die 
admissibility of any part of the evidence was of course a question at scBsioM. 
We cannot, therefore, take notice of any charge on the one parish or on the 
other, which the relieving officer might have made in his books, for tbc^rime 
not produced ; nor is there any statement, if there had been, of their mmng' 
been shewn or brought to the cognizance of the overseers of Woobum* parish; 
nor is there any reasonable presumption they would be present at, or know anr 
thing about, the payment, so as from it to draw any inference against the paru 
as an admission of the settlement. The evidence, therefore, if any, woula^acuK 
from the act of Kingston binding the parish as that of an agent acting withai . 
the scope of his authority ; and it may be the relieving officer is so appointedy 
or has such communication with the guardians or overseers in the parish, ai 
that an agency of this sort might fairly be inferred, but nothing appears in iht 
case but the simple fact of the relieving officer administering relief. All W 
leather from the statute, the 4 & 5 Wm. 4, c. 76, is, that the relief of the fiosr 
in a union is administered by the board of guardians, from which the natorsl 
inference is, that the relieving officer is their servant. In some way the nar- 
dians represent the parish at the board, and through them the parish oamt to 
be made aware of such relief; but in the present statement this is left£r too 
uncertain to be made the ground of efPectinj^ the settlement, and this view is ia 
accordance with that which the Court took m the case otReg. v. Bradfbrd^mt 
the evidence of chargeability afforded by a single act of relief administered bjr 
the reh'ering officer. We think, therefore, the Sessions were right in thor 
•conclusion, and therefore this rule ought to be discharged. 

Rule discharfed. 



8ft 

COURT OF QUEEN'S BENCH: 

Hilary Term. — January 20 and Febnuxry 10, 1847. 
Thx Queen v. The Inhabitants of East Stonehouse. 

iffrmHemMp mtdemmi^ Secondary evidmoe— Assent of justicet — 42 Oeo. 3, c. 46— >56 Geo, 3,c. 139 

— Finding of Sessions, 



JbfnM « we immtnt hjf a parish apprenticeskip^ subsequent to 56 Gto^ % c, 139, the deed not being 
p ndsi e tdp mmi secondary evidence being received, the pauper stated tha^ he had been in /act bound 
m m pmiak apprentice! and one of theparish officers of the parish by which the pauper had been bound 
y nd nc ed « rsffister booh of the parish apprentices, fwrn the year 1802. This was a register hept m 
mtmrdmuem wA Ae proviswns of 42 Geo,St c. 46, and in theform given by that Act, containing at the 
i^tha " magistrates assenting" signed by thenudves : — 

AUL m& mea mdary mndence that the requisites, utsier 56 Geo* 3, c 139, to give a settlement, had been 





were cf opinion that the justices had allowed, by signing and sealing, an indenture reciting 
I hmt Iw0 being no other evidence that an order was made, they found also Aat there was not 
h§ed etfidence of a parish apprenticeship, and quashed the order, subfect to a case : — 

gmeeHan waa left open to the decision of this Court, and thejmding qf ihis Setmons wai 



UPON an appeal by the churchwardens and overseers of the poor of the 
parish of Milverton, in the county of Somerset, from and amiBst an 
order made by Thomas Gardiner and John Foote, Esqrs., two of her Miuesty^s 
jiMtioes of the peace for the county, whereby Maria Johns, wife of William 
Jahns, aUas William Smith, a private in the royal marines, belonging to her 
Mnesty'^8 ship Patuhray and Harriett, William, John, and Marvt their 
dnfdraDy were removed from the parish of East Stonehouse, in the said county 
of DevoDy to the said parish of Milverton, as the place of their last leeal 
Httlement, the Sessions quashed the order, subject to the opinion of this 
Cmnrt upon the following 

Ccue. 
The examinations which purported to set up a settlement, by apprenticeship 
ofWiIUam Johns, in the appellant parish, shewed, in the ojHaion of the 
ScioioDg, sufficient search for the indenture of apprenticeship, so that its loss 
migfat be presumed, and secondary evidence of the binding might be ^ven. 
Tb examinations, so far as they are material, with reference to the point in 
this case, were as follow : — 

William Johns said : — ** I resided with my mother, Thomazine Johns^ until 
I was about tenor twelve years of age, when I was bound out as parish appren- 
tioe by the parish officers of Chipstable, in the county cf Somerset, to Kobert 
Besley, a farmer residing in the parish of Milverton, in the said county of 
Somerset, to serve him until I attained the age of twenty-one years.^ 

Charles Surrage said : — ^* I am one of the overseers of the poor of the said 

parish of Chipstable, in the county of Somerset. I produce a book, being a 

imster of all the poor children bound apprentice, or assigned, since the Ist day 

oTJune, 1802, by the overseers of the poor of the parish of Chipstable, in the 

county of Somerset. Under date the Snd day of April, 1823, was an entry of 

the binding out one William Smith, a male, aged ten years, described as the 

bastard child of Thomazine Vicary and William Smith, the mother residing at 

ChipaTable, to Robert Besley, a farmer residing in Milverton, until he attained 

i the age of twenty-one years. The names of the overseers, parties to the said 

I indenture, were John Daveys and James Rogers. The magistrates assenting to 

I the Innding, and whose names are affixed, signed by themselves, are, John 

I Halliday, L. St. Aubyn.^ 

1 The mllowing was the extract from the register-book, produced by Charles 
I Surrage, and sent to the appdlants with, and forming part or, the examination >-» 
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Thomazine Vicary said : — *^ My maiden name was Johns previous to 
Lrriage with my present husband. I had an illegitimate child called Willi 
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Johns ; in the year 18S3 he was bound as a parish apprentice by the name of 
WiUiam Smith, the name of his father, by the parish officers of Chipstable, to 
Mr. Robert Besley, a farmer residing on Thirghton Farm, in the parish of 
Milverton.'' 

The following was the material ground of appeal : — " That the said examina- 
tions whereon the said order was made are bad, because they contain insufficient, 
illegal, and inadmissible evidence of apprenticeship therein mentioned, and also 
)f the relief therein stated to have been given to the said Maria Johns ; and the 
>xaminations are also bad, because they fail and omit to shew by sufficient state- 
nent of facts, and by proper and legal evidence of sucli facts, the place of legal 
ettlement of the said Maria Johns and her said children to have been in our 
aid parish of Milverton at the time when the said order was made, and even 
inl to shew that either the said Maria Johns or her said husband ever acquired 
IT bad a settlement in our said parish of Milverton.^ Upon this, appellants 
JbVected that the examinations were insufficient, inasmuch as the said William 
Johns was stated to be a parish apprentice, and it did not appear on the face of 
the examination that any order of justices had been made aeclaring the said 
Bobert Besley to be a fit person to whom the said William Johns might be 
properly bound apprentice, nor that any order was made by the justices tnat the 
yreneers of Chipstable should be at liberty to bind the said William Johns 
imrentice accordingly ; nor (supposing such an order to have been duly made) 
mt the justices making such order signed their allowance of the indenture 
noording to thedirections of the statute 56 Geo. 3, c. 139. The Sessions were of 
opinion that the said examinations did not contain sufficient legal evidence of 

1 parish apprenticeship, inasmuch as it did not appear on the face of them that 
mj such order had been made, although they were of opinion that it did appear 
hun them that the iustices had allowed, by signing and sealing, an indenture, 
which indenture recited an order, there being at the same time no other evidence 
that an order was made, and thereupon quashed the order of removal. The 
question for the opinion of this Court was, whether sufficiently legal evidence 
of a parish apprenticeship appeared in the alx)ve examinations. If so, the order 
of removal is to be confirmed, and the order of Sessions is to be quashed ; if not, 
the order of Sessions is to be confirmed. 

Greenwood and Rowe^ in support of the order of Sessions. — There was no suf 
fident evidence of a legal bindmg, to which a prior order of justices and an 
lUowaoce of the indenture were essential under 56 Geo. 3, c. 139. It is stated 
by the Sessions that the indenture recited an order, but that was a mere gratuitous 
itatement, and all the evidence being sent up with the case, this Court must 
ludge of its sufficiency. The order must be set out with an accurate date, or 
:be indenture will be void. (Reao v. Bawbergh, 52 B. & C. 222.) The pre- 
wmption of omnia Htd esse acta is not applicable to give jurisdiction. 
[CoLE&iDGE, J. — The jurisdiction exists independently of the statute which 
lotrained the previous power of the overseers. J A new authority is given to 
bod out apprentices by the statute. [Patt£son, J. — It would be unreasonable 
to hold that the indenture must have been void, because secondary evidence is 
aot given of every word of it.] The allowance must also have been by the same 
jostioes who made the order, and that does not appear. (Reg. v. Ashburtof^ 

2 New Sess. Cas. 316 ; I New Mag. Cas. 524; Reof v. Hinckley, 1 B. & Ad. 
SflS.) [Pattrson, J.— If the indenture were produced, is it necessary also to 
prove the order, t. e. the truth of the recital ?] In strictness it would be so ; at 
all events, as against a third party, which the appellant parish is. [Patteson,J.— - 
There seems to have been no ground laid for the admission of secondary evi* 



^hce of the order, (a) There is no ground for presomii]^ an order. The tUM 
flection of 42 Geo. 3, c. 46, in accordance wkh whidi statute the registo 
was kept, provides that it shall be sufficient evidence of the particulars specified 
in it. That may be admitted, but then it only proves that there were two 
juitiees assenting. The previous order was not at that time essential to the 
gaining of the settlement, and the renter contains no statement respecting it t 
nor can it be evidence as to the requisites under a snbsecjuent statute^ If that 
statute had not passed, the register would have been just as it is now, and 
therefore nothing is proved which is required by the last statute. 

Merifoale and Cornish^ contra. — This register shews an allowance by pafaKs 
officers, and then, as the indenture recited an order, as found by the SgSHio«% 
il must be taken tliat the order was duly made. It is not necessary, in the £■! 
instance, to prove all the requisites. Thus, notice under sec. S may be pnr 
suned. {Rem v. WhUton^ 4 A. & £. 607.) [Colebidgs, J. — But there ia Jiil 
secondary evidence of an allowance ; the words ^^ justices assenting ^ deady nfar 
to 4S Geo. S, and not to 56 Geo. 8.] The Sessions understood it as allowaaoa^ 
for they find in the case that they ^^ did allow by aiming and sealing.? The 
statute made this register secondary evidence, whicn was unnecessary, jumI it 
may still be evidence of more than is mentioned in the statute^ It may be pvtr 
sumed that it waaallowed, for the assenting is stated,and an allowance cannot cadsl 
without it. (Taylor v. Clemmm^ 2 Q. B. 978 ; Rwy. Witneyj 5 A. & E. 191; 
IU»y. Hinckley, I B. & Ad. 278; Reg.Y. SilkHone^StQ.B.BHOi; Bmw. 
Lang Buekby^ 7 East, 45, were cited) 

JtMlgmeni. 

Jaold Dknman, C* J*«*The question in this case was whether the exaaifr 
nations disclosed sufficient evidence of the binding of one William Johns as t 
parish af^wentice. He had heen bound, if at ^l, since the passing of die 
56 Geo. 8, c. 139 ; it was necessary, therefore, to have evidence, not merdy of tbe 
execution of the indenture, but of the order and the allowance by two joslicefl^ 
which the statute requires, and of the reference to the order in the indcntuie^ 
which the statute also requires. Secondary evidence the case finds to have been 
admissible, and that alone was relied on. The binding had been from Chip* 
stable, a third parish, into Milverton, the appellant paririi, and an overseer of 
the former pansh produced the register of bindings by that parish, whieh Hoh 
chxaed all the particulars of date, name, age, master, and concluding witk thsss 
wards : ^' Magistrates assenting, signed by tbemselveB. John Halbday, L» Sll» 
Aubyn." It was pointed out in argument that that entry was obviouslj male 
in obedience to the 42 Geo. 8, c. 46^ which requires the register to be kept, and 
gives tha form, the last column of which is beaded, *< Magistrates assentinAr 
with the words underwritten, ^< to be signed by themselves ;"* the objeet ofWs 
part of the register being to preserve a record of the particular jusriceali^ 
whose assent any particular apprentice was bound. This entry, there6>re, itt a 
case whefe secondly evidence was admissible, would, on general principles^ aai 
without reference to the provision of the third section of the statute, have btea 
evidence of the fact that these two justices had assented to the binding; thai 
that book had been produced to them at the time of their assenting, and tlmt 
they had then signed their assent, for the entry purports to have been madcf it 
compliance with the requisitions of the statute ; and therefore, in the casa^el 

^■-- functionaries, there would be the (ordinary presumption^ that they hat 



(a) The Court cmUed on Menoak to auwer this objectioii, but it appeared sot to hsfe bceatskakil 
or ndifd by the cue. 
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done so- But it is oow sought to carry this presumption much further, mid 
because the parlies appear to nave complied with the requisitions of one statute^ 
it is to be tnxerred they must have complied with the very special requisitions 
of another. Because it is proved that they had assented to the binding, whidi 
the atatute of Elizabeth required, and recorded their assent, as the ^nd of 
6ea S required, therefore it is to be presumed that they made an order under 
hand and seal for the binding before it took place ; that that was referred to in 
the indenture by date and the names of the two justices ; and that before execu- 
tioD of the indaiture by the parties, the same two justices signed and sealed aa 
allosiraiiGe thereof. Unless all these things were done, no settlement was gained ; 
«d tlie only ground for presuming them done is, that two magistrates assented 
ta tlw indenture, and entered their names as having done so. Of these two facts, 
Ae latter is quite without weight in helping to the inference ; and if all this is 
ia fcu t d from the former, it would be carrying the assumption that all things 
bava baai rightly done as required much further than either reason or authontjr 
w agap t a The Sessions have indeed found that it appeared from the examina- 
tiona that the justices had allowed, by signing and sealing, an indenture; but 
ihqr aajr expressly that this was the whole evidence, and upon the whole thqr 
we of opinion that there was not sufficient legal evidence of a parish appren- 
tioeriiip. Tbey therefore leave the question clear for our decision ; and we 
dnnk they were right in the conclusion they drew, and that their order should 
he oonfinDPed* 

Order of SesHons confirmed. 
B. W. 
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9UHf%ff8 after Michadmaa Term, 1846, and Hilary Term^ 1847. 

Smith v. Hopper. 

Highway Act^5f6 Wm, 4, c. SO^NoiUse of adum. 

Ah^mdeftMkwm ordered thwmarveyor to open a certain road to thepMe 6y remotfmg the oMmC' 
Mtm riUwytiw, btUtBing tkai dke same ijw a pMiefootuMaf. In am action of treepase broagkt aggiut 
^mrwrnor vU certain mmiere of tie board, for a fordkU removal of tie eaid ob^ruetiome, ii being 




ikeU tke dtfendamte acted oonAfide in committing the treepaee — 
AK iUitkag were entided to notice of action under f. 109 of 5 jr 6 Wm. 4» c. 50, abhongh ^ere is m 
dome giving the emrvegore power to openfootwage. 



fl^HIS was an action of trespass quare clausum^ and for breaking open the 
JL gates and trampling down the grass of the plaintiff. Pktu—l. Not 
pHty^ statute. S. Justification upder a public right of footway, which the 
tqKcation traversed. 

At ibe trial before Creeswell, J., at the Summer Assizes for Durham, 1845, it 
amaved that six of the d^endants were members of a board for the ropair of the 
ll^waja of Bishop^s Wearmouth, under 5 & 6 Wm. 4, c. 60, s. 18, and Cox, 
the otber defendant, was the surveyor, appointed under section 9. The plaintiff 
vaa tenant of an estate through which a right of £[K>tway was believed to exist. 
Oa the l£th of July, 1844, at a meeting of the board, at which all the defend- 
iaU» exomt Cox, were present, it was resolved : ^^ The inhabitants of the town- 
Hp of Bishop's Wearmouth, in vestry assembled, having resolved that such 
portion of the highway-rate as shall be requisite should be applied to the pro- 
secution or defence of ^y action which might arise out of any proceedings the 
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highway board might think necessary to adopt for restoring to the public its 
ancient rights of way past Thornhill, and having instructed the highway board 
to direct their surveyors forthwith to open out this road to the public : Resolved, 
that it is the duty of the board to direct their surveyor to obey the instructions 
of their constituents (the rate-payers), who contribute the necessary funds ; and 
it is therefore ordered that tne assistant surveyor of the board be, and he is 
hereby directed to open out the road through Thomhill past Broad Meadows, 
to the public. Resolved, that the clerk communicate instructions to Mrs. Reed 
(the owner of the estate in question), and request to be placed in communication 
with her solicitor on the subject, unless a suitable arrangement be made for 
opening the road forthwith. It is ordered that on Wednesday next the surveyor 
open the same, and remove all obstructions there may be to the enjoyment of 
the road to the public." No arrangements having been made, the defendant 
Cox proceeded to pull down a gate obstructing the footway, and the action was 
commenced on the S9th. At the trial, the trespass was admitted, but the 
defendants claimed a verdict, on the ground that no notice of action had been 
given, pursuant to 5 & 6 Wm. 4, c. 60, s. 109. The point was reserved, and 
the plaintiff had a verdict. A rule nisi to enter a verdict had accordingly 
been obtained by Watson ; against which, 

KnowleSi Robinson^ and Heath (December 4) shewed cause. — No notice 
was necessary in this case, as nothing was done in pursuance of the Highway 
Act ; .and although it may be admitted the defendants acted bona fide^ still 
they were completely in the wrong : nor had they any reasonable ground for 
supposing that they were authorized by the statute. There is no provision 
enabling the surveyor to open a footway. The 65th section relates to hedges, 
&c. growing near highways not disputed, and could not include this case ; but 
they did not attempt to bring themselves within it, for no application was made 
to the justices. The 69th section does not apply, for that relates to carriage- 
ways and cart- ways, but not to footways. [Lord Denman, C. J. — It does 
not appear that any facts have been distinctly found with a view of raising a 
question of law, and the opinion of the jury as to the bona Jules oi the 
defendants does not apj^ear to have been taken.] How can the Court see that 
they supposed they were in the right, or indeed how is such an inquiry to be 
gone into? The rule is laid down in Conn v. Clipperton (10 A. & K 
58S), that there must be reasonable ground for the belief, though there the 
defendants were held entitled to notice. [Lord Denman, C. J. — An important 
distinction has been drawn between a general notion of what a party is justified 
in doing and a belief that he is acting under the provisions of a particular 
statute.] In Cook v. Leonard (1 B. & C. 356) Bayley, J. observes, that where 
an Act of Parliament says that in the case of an action brought against any 
person for any thing done in pursuance or in execution of the Act, the defendant 
shall be entitled to certain privileges, the meaning is, the act done shall be of 
that nature and description that the party doing it may reasonably suppose that 
the Act of Parliament gave him authority to do it. Here there was no ground 
for such belief. Lidster v. Borrow (9 A. & E. 664) is a case of this kind. 
[Coleridge, J. — The defendant there fancied he filled a character which he 
did not.] In Hopkins v. Crowe (4 A. & E. 774), the belief that he was acting 
under the statute was held not to entitle the defendant to notice. In the cases 
where bona jides appears to have been held sufficient, there was clearly also 
reasonable ground. {Pratt v. Hillman^ 4 B. & C. 269 ; WeUs v. Orfy, 2 C. 
M. & R. 128.) In Waterhouse v. Keene (4 B. & C. 200) it was not raised. 
In Shatwell v. Hall (10 M. & W. 623) notice was held not to be necessary, 
because the defendant did not in fact fill the particular office, although he might 
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wdl have thought he did. BtMh v. Green (4 Bin^. N. C* 41) is in favour of the 

plaintiff. The 109th section must be construea strictly, as the same state of 

tKts which would entitle the defendant to notice would also give him a verdict 

upon the merits. [Coleridge, J. — That is not clear. It was raised, but not 

decided, in Stamp y, Sweetland (14 L. J. 184, M. C. ; 1 New Mag. Cas. 4^). 

LoBD Denman, C. J.— The 24 Geo. S, c. 44, appears to have in view the 

protection of justices when they mistake the law, not the fact.] Here there is 

DO reference by the defendants to the law. The resolution does not shew that 

they supposed they were acting under the statute. They also cited Briggs v, 

Eflefyn (« H. Bl. 114) ; Weller v. Toke (9 East, 864) ; Theobald v. CricA- 

mare (1 B. & Aid. 227) ; Wedge v. Berkeley (9 A. & E. 663) ; Carpue v. 

London and Brighton Railway Company (5 Q. B. 747) ; Bartholomew v. 

Cotter (1 Dowl. N. S. 212) ; Ureenway v. Hind (4 T. R. 553) ; Jones v. 

Gooday (9 M. & W. 736) ; Eliot v. Allen (1 C. B. 18). The Witham Navigation 

Company v.Padley (4 B. & Ad. 69) is not distinguishable from the present case. 

There a surveyor, sued in trespass for pulling down a watchhouse, could not 

justih^ under the general issue, on the ground that it was a nuisance, because the 

Act md not in any way authorize the removal of a building from the highway. 

Waiaanj Granger^ and Atherton^ contr^. — The plaintiff seeks to set up a 

distinction between a bondjide construction of the law and a bond fide belief as 

to the facts. [Lord Denman, C. J. — We are not inclined to admit the distinc- 

tioD.] The statute gives large powers as to the removal of nuisances and 

obstructions, and if this had been a highway, the defendants would have been 

justified. [Coleridge, J. — They would have been justified at common law.] 

Witham jSiamgation Company v. Padley was a dinerent case, turning upon 

the admissibility of the evidence under the plea. Jones v. Gooday is much 

nearer the present case. The defendant, thougn he did not act iu the character 

of a commissioner, or in the mode pointed out by the Act, was yet held 

entitled to notice. The dictum of Mr. Justice Bailey in Cook v. Leonard is 

not to be followed in opposition to the prior cases, and it has been disapproved 

of in those subsequent. (See Cann v. Clipperton,) 

Cur. adv. wit. 

Judgment 

Lord Drnman, C. J. — This was an action of trespass for breaking the 
plaintifrs gates. She recovered a verdict and considerable damages. The 
defendants claimed a nonsuit, because no notice of action had been given them. 
The trespass was committed, as they contended, in pursuance of the late 
Highway Act, though not strictly justifiable under its provisions. The case 
was renaered quite peculiar, from an admission on all hands at the trial, that 
the defendant acted bondjide in committing the trespass ; but^ several decisions 
bave established that bona fides is not alone sufficient to bring the case 
vidiin the privilege of such an Act of Parliament, which ought not to be 
aeoocded to a proceeding which the Court deems utterly unreasonable and 
abtnrd ; and some of the cases have said, and properly, in our opinion, that it is 
not CDough for a defendant to have thought generally that he possesses the 
power to do what was done ; but he must also think that it was done in 
execution of some particular provisions of the statute which applies. We are 
of opinion that in tnis case the defendant might believe he was acting in execu- 
ticm of the power to remove the obstructions in a public road, without coming 
to a very irrational conclusion. The argument against it, indeed, is founded 
on a specific clause, which prescribes a different course of proceeding, to this 
end; out we are not prepared to say that officers of this description are bound 
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to argue on a comparison of various clauses in a lone Act, and to 
correctly. We think that clauses that confer this privilege ought to receive a 
liberal construction, because officers deserve the protection of a fair notice 6f 
the ffround of complaint when they act bond ^fide. Compensation may then 
be obtained without further litigation, and there is no substantial inconve- 
nience in requiring the party aggrieved to give such notice ; on the oontnuj, 
he may be greatly benented by the result just alluded to.^ 

Rule abaohUe. 



COURT OF QUEEN'S BENCH. 

Michaelmas Term— November 1« and 30, 1846, and Hilary Term^ 

February 10, 1847. 

The Queen v. The Inhabitants of Holme St. Cdthbebt's. 

WkeAer widmiee ecu be gwem m ntppert of a grtnmd of apptml wkkh 9iait$ that a pm^mt wmt m .. 
m a tldrd fHiruh b^ rtoMomqf ii&i parish having relieved 

But whertt m anMwer to a tetuemmit proved in the appellant pariah aeoording to the examinatumet lAt 
eame&mts, under a ground of appeal that the pauper hadbeen relieved bg tke parieh ofP., noparbfU 
At appeal,from March, 18U, to Mt^y, 1845. whale residing out of the parieh, sought to give unitmi 
tf/«tidl reitf, and the Sessions wouU not receive it, this Court,witl!out deciding upon the aJmi t sibiS ig 'Of 
Ae evidence, held that the Sessions mere right, as, upon the evidence offered of fAs reUrf only, theg num 
wot proper^ have atffudged the settlaiient to be in that parish, 

THIS was an appeal, wherein the township of Whitehaven, in the county of 
Cumberland, were respondents, and the township of Holme St. Cuthbert^s, 
in the said county, were appellants, against an order for the removal. lof 
Elizabeth Palmer and her three children — Martha, i^B;ed eight years; Mary AnUt 
aged six years ; and Thomas, aged four years — ^frooi the said township j)l 
Whitehaven to the said township or quarter of Holme St. Cuthbert^ as the 
place of their last l^al settlement. The appeal was heard at the October 
Quarter Sessions, 1845, for the county of Cumberland, when that Court con- 
firmed the said order, subject to the opinion of the Court of Queen^s Ben«h 
upon the following case. The examinations, certificate, and notice of charge- 
ability and grounds of app^ -^^re as follow: — 

The examination of Thomas Harrison, of Whitehaven, in the county of 
Cumberland, the rdieving officer for the Whitehaven diatrict of the White- 
haven Union, in the said county, taken on oath, was as follows: — ^^I,am 
therelievii^ officer for the Whitehaven dbtrict of the Whitehaven UnioD, 
in the said county of Cumberland. The township of Whitehaven afore- 
said is in my district* The pauper, Elizabeth Palmer, and her said thxm 
children, are now actually dhargeable to the said township of Whitehaven. I 
have paid the said Elizabeth Palmer for several weeks back, and up to the 
present time, the sum of three shillings per week, for the maintenance gf 
nerself and her said three children, and I made the said payments, by (urder 
of the board of guardians of the Whitehaven union aforesaid, and charged the 
same, by order of the said boord, to the said township of Whitehaven. 

<^ Thomas HAaaiaoir.*' 

** Taken and sworn, fo.*^ 

Thomas Palmer^s examination was as follows : — *< I am about fifty-aeven 
fears of age. At the. time I became twenty-one years of age, and for fc«lj 
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iayn and upwards immediately before mj attaining that age, my father^ 
Nathaniel Palmer, rented a tenement at Edderside, m the towndiip, quarter, 
or niaoe of Holme St. Cuthbert% otherwise St. Cuthbert\ in the parish of 
Botme Culthram, in the said county of Cumberland, belonging to one Edward 
AtkhMDD, of Maryport, in the said county of Cumberiand. The rent paid by 
■T fiuher was 140/ per annum, and it was worth that sum. It consisted of 
a chpellingJiouse and farm-buildinffs, and upwards of 100 acres of land. My 
fiitber occupied and resided upon the said tenement at Edderside for forty days 
nd upw^urds immediately before I attained the age of twenty-one, when I went 
to KTvioe, and married from service, having never afterwards returned to live 
vslh ray father as a part of his family on the said tenement at Edderside^ and 
inHDcdiately before and up to the time of my attaining the age of twenty^ 
am years, and also from my attaining that age up to the time when I left his 
house and went to service as aforesaid. The time of my father so occupying 
tibe «id tenement was before the year 1819* I attained the age of twenty-one 
brfbvethe year 181 9$ and also ceased to reade with my father as part of his 
Aailj, and went to service before that year. In the year 1815, 1 was lawfulfy 
la am e d to my present wife, Martha Palmer, by whom I have a son, called Jdtkn 
PiJmrr, bom in wedlock. The said John Palmer is the husband of the pauper; 
the said Elizabeth Palmer. My said son deserted his wife about three yean 



what I derived from my father. 



I do not know where he now is. My said son has no settlement except 
lAmk be derives through or gains by me, and I never had any settlement^ 



** Tbomas Palmeb.*^ 
^ Taken and sworn, &c.'^ 
The examinatiiKi of Elizabeth Palmer, the wife of John Pahner, was as 



^ I am about thirty-seven years of age ; I have heard the examination of 
Tkomaa Palmer of Bridekirk, in the said county of Cumberland, butcher, now 
resd, and the John Palmer therrin named is my husband. I was lawfully 
■a iikd to the said John Pklmer at the parish church of Bridekirk, in the said 
comity of Cumberland, on the 1st of September, 1886, and I have three children 
by my said husband— viz., Martha, aged eight years, or thereabouts ; Mary Ann» 
Med six years, or thereabouts ; and Thomas, aged four years, or thereabouts— 
A of which children are living with me. My said husband left and deserted me 
aboat three years ago, and I have not heard of him since, nor do I know where 
be is. I do not know where my said husband^s settlement is. I am not aware 
that he has any settlement except what he derives from his father, and I do not 
h&om where his father^s settlement is. I am unable to support myself and my 
said three children, and am now, together with my said three children, actually 
rhirgi iiililr to the township of Whitehaven aforesaid. I am now, and have been 
far aeveral weeks last past, in recript of Ss. per week from the said township of 
WUtehaven, for the maintenance of myself and my three children, the same 
Itoring been paid to me by Thomas Harrison, the relieving officer for the 
Wkitehaven district of the W hitehaven Union, in which district the township of 
WMtebaven aforesaid is situate.*** 

The 7th ground of appeal was : — <^ That the leeal settlement of the said 
BSiabeth Pahner, and the said allied children, Martha, Mary Ann, and 
TiKNiias, is in the township of Papcastle, in the county aforesaid, and that whOe 
die said Elisabeth Palmer and her said children, from the month of March, 1 844^ 
to the month of May, 1846, resided in the said township of Whitehaven they 
le c etved the sum of 8s. weekly as relief from the said township of Papcastle^ 
mA such relief was paid to them by the relieving officer of the said townshipof 
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Whitehaven, who made such payment as agent for and on behalf of the 
overseers of the said township ol rapcastle.^ 

After the respondents had proved the settlement of the paupers in the appel- 
lant township (as in the examinations stated), the appellants^ counsel, in his 
address to the Court, stated that he should shew that the paupers were settled 
in a third township, viz. the township of Papcastle, by reason of the said town- 
ship of Papcastle naving relieved them whilst resident out of the said township 
of Papcastle. 

The respondents* counsel objected that the appellants were not entitled to set 
up a settlement of the paupers in a third township under the grounds of appeal; 
for that the said grounds of appeal did not particularize the nature or grounds 
of any settlement in the said third township, as required by the Poor-law 
Amendment Act, and the decisions thereon, but merely alleged in general terms 
that the legal settlement of the said Elizabeth Palmer and her said three children 
is in the township of Papcastle ; that relief js not a substantive ground of 
settlement, and comprises none of the ingredients of a settlement, and is admits 
sible in evidence only on the ground of its being an admission by the party 
giving such relief, and is receivable against such party on the same sround as 
any other admission, but is not admissible as evidence against any otner party 
than the party giving such relief; and that relief therefore by the township of 
Papcastle, though good evidence against Papcastle, if Papcastle had oeea 
a party to this appeal, was no evidence whatever against the respondents on the 
tnal of the present appeal ; that such evidence, even if admitted, could not 
amount to an answer to the case proved by the respondents, for, if received, it 
could not have amounted to proof of a settlement in Papcastle, but only to an 
admission which Papcastle might easily explain on a future removal to Papcastle, 
and thus the respondents might lose an admitted settlement in the appeUant 
township of Holme St. Cuthberf s without gaining another in any other place. 
The Court of Quarter Sessions, after hearing the arguments on both sideft, decided 
that the objection taken by the counsel for the respondents was a valid one, and 
refused to allow the appellants to give evidence in support of the statement of the 
counsel for the appellants. The order of removal, therefore, was con6rmed ; 
subject, however, to a case, which provided, that if the Court of Queen'*8 Bench 
shcdl be of opinion that the above aecision of the said Court of Quarter Sessions 
was right, then the said order of removal and the said order of Sessions are to 
stand confirmed. If, however, the Court of Queen^s Bench shall be of a con- 
trary opinion, then the said order of removal and the said order of Sessions are 
to be quashed. 

Ramshay and P. Taylor^ in support of the order of Sessions. — The Sessioos 
were right in rejecting this evidence, as it only amounted to an admission by 
the pansh of Papcastle, which might be explained away. It was not a settle- 
ment. [Coleridge, J.— You may remove upon it.] Because there it is tised 
as evidence against those who made the admission. Here it was to exonerate 
the appellant parish from a distinct settlement proved by the respondents against 
them. The giving relief only shews the opinion of the parish upon the facto 
then known, that the pauper is settled there, as is pointed out by Lord EUen- 
borough in Rew v. Maidstone (12 East, 553). [Coleridge, J. — Suppose 
evidence of apprenticeship in a third parish had been tendered, that might also 
turn out to oe open to explanation or answer, and yet it must be received.] 
That is not an admission, but a fact. It may be that the settlement in respect 
of which the relief was given is lost, as by a removal beyond the ten miles, in case 
of an estate settlement. [Coleridge, J. — Here the Sessions refused to receive 
any evidence. Suppose a man had been in a parish for twenty yearsy and to 
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have received relief from a third parish during the whole of that time, do you 
go the length of saying, that evidence of that is not to be received, and that 
be is to be considered settled in some other parish than that which has given 
the relief?] That might be a case of hardship, but in principle it would not 
be admissmle, for it would be prejudicing one parish by the admission of 
another, over which they had no control, or were in no way party. The 
removing parish might thereby lose the benefit of the admitted settlement in 
the appellant parish, and yet fail when they removed to the other, because the 
relief would be explained. [Coleridge, J. — Is it not a fallacy to call it an 
admission ? It is an act done.] It is no more than evidence of some indefinite 
settlement. (Reg. v. Carnarvorty 2 Q. B. 826, per Williams, J. ; Rex v. Wake- 
Jieldj 5 East, 385.) All settlements are derivable from some statute, and this 
is given by none. Another settlement ought to have been shewn by the 
appellants. [Erle J. — Not conclusively.] This is no settlement at all. 
Thefe is no legal presumption flowing from such relief. {Reg. v. YarwelU 
9B. & C. 894.) [Ekle, J. — In every case where a settlement in a third 
parish is set up, the same hardship now suggested might arise.] In those 
cues, if the facts stated in the ground of appeal are true, the settlement 
will be established by them ; but here the result of the facts is uncertain. 
[WiGHTMAN, J. — Could it not have been inquired into before the removing 
justices .^] There is a general inquiry into the pauper's history, so as to ascer- 
tain his settlement. 

CincUng and Greig^ contrk. — The evidence was admissible. In Rew v. 
Coleorton (1 B. & Ad. 25), where the effect of relief given to a pauper in the 
parish, it was taken for granted that relief given out of the parish was evidence. 
It should have been admitted, and the respondents callea upon to answer it. 
In iZegr. v. East Winch (12 A. & E. 697)^ there was a ground of appeal 
similar to the present. [Wightman, J. — Suppose the officers of the third 
parish had said, ^* We admit the pauper is settled here,'' would that have been 
evidence ?] There is more in this case ; for there is an act done by the parish 
officers in the course of their duty, and against their interest. Where admis- 
sions are the natural consequences of particular facts, those facts will be 
presumed ; as in the case of payment of rent, an admission of seisin against 
all parties follows. (Doe dem. WiUiams^ Cowp. 621.) Adjourned. 

On November 80 the argument was resumed by 

Greig. — It will be important for the Court to observe that the settlement relied 
upon by the respondents was a derivative settlement from the pauper's grandfather 
as far back as 1809. Against this, the seventh ground of appeal set up relief 
granted continuously in Fapcastle from March, 1844, up to May, 1845. There 
18 prima facie a strong presumption that some settlement had been gained 
between 1809 and 1844, either by the grandfather, father, or the pauper ; and 
this is in favour of the appellant parish, which proposed to shew that relidf had 
been given up to six weeks before the order, and for fourteen months previous. 
The argument in support of the order of Sessions must be, that under no cir- 
cimstanees can a settlement by relief in a third parish be set up by the appellants. 
This is said to be law, because settlement by relief is no more than an admission 
by a third party, and cannot, therefore, be used against the respondents. We 
contend, however, that it is an acknowledgment of a settlement by an act done, 
and that it is a mistake to consider that an admission and such an acknowledg- 
ment are mere convertible terms. It is an act duly and formally done by persons in 
the exercise of their official duties. Nolan mentions the only three ways by which 
overseers can bind the parish. (S Nol. 184.) These are : first, by giving relief to 
paupers out of the parish ; second, by granting a certificate ; ana thira, by not 
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mpealing against an order of remoTal. Each of these three are more thaa 
aomissions i the two first are acts done, and the third an omission to do an act^ 
which it is presumed they would do but for the existence of the settlement 
established oy the order. These acts and this omission operate: by way of 
acknowledgment, and the result is a settlement. The argument on the other 
side is grounded solely upon a consideration of the modus operandL It is 
objected that relief is not a settlement, but only evidence of one. This is a dis- 
tinction without a difference. Examinations m every case are only evidence of 
a settlement. The relief, if unexplained, will confer a settlement A settle- 
ment by relief unexplained is as indefeasible a settlement as any other. For 
the respondents it was suggested that every settlement must be a substantive 
one created by statute, anothat this was not one. But a settlement by estate 
is not the creature of statute, and yet it is a substantive head of settlement 
Belirf of a noi^resident pauper confers on him a title to be relieved by the 
parish which so acknowleages; it therefore furnishes a ground of removal^ and 
if so, confers a settlement. {Rea v. Edwinstowe^ 8 B. & C. 671.) Then^ it 
appeared that the pauper, whilst residing at Mansfield, applied for relief to the 
overseer of Edwinstowe, who happened to be at Mansfield on a market-day, 
and he gave her Ss. as relief, ana told her if she wanted further relief she showd 
apply to him at Edwinstowe, and he would give it to her. She went accord- 
inely a fortnight afterwards, but the same and another overseer refused her 
refief, saying tnat she must throw herself upon the parish of Mansfield. She 
did so, and was removed to Edwinstowe, and Edwmstowe appealed* At the 
trial of the appeal these facts were proved, and no evidence being given on the 
other side to rebut the presumpdon arising firom them, the Sessions held thai 
the pauper was settled at Edwinstowe, and confirmed tlie order. Afterwarda^ 
in the Cfourt of Eing''s Bench, it was objected that, as the relief was g^ven bj 
the overseer whilst out of his own parish, where he had no opportunity of ascer- 
taining whether the pauper was settled in his parish or not, it ought not to be 
admitted as evidence of the settlement ; but the Court held that it was evidence 
of the settlement, and it was competent for the Sessions to form the condusioo 
fiom it which they had done, although probably the Court would have done 
otherwise. It is clear also that a derivative settlement may be deduced finom 
the species of acknowledgmoit now under consideration. {Rea v. WaJe^ieUf 
5 East, 835.) There, upon the trial of an appeal against an order of removal 
from Alverthorpe to Wakefield, the respondents proved that the appellants bad, 
for nearly forty years, relieved the father of the pauper'^s hudiand, and scTeral 
members of his family, whilst they resided in another township. On the part 
of the appellants it was merely proved that the pauper's husband was bom at 
Alverthorpe, and the Sessions confirmed the order. The Court of King's 
Bench held, that as there was evidence on both sides, each party having mrae 
aut a primd facie case, it was for the Sessions to decide upon it,, and th^ had 
done so. Thus the relief of the pauper's husband's father, a relief doubly 
derivative, preponderated over the husband's birth settlement^ which was declared 
the weakest or settlements. In Rear v. Stanley-cum-Wrenthorpe (15 East, 
850), upon the trial of an appeal lugainst an order of removal from Leeds to 
Stanley, the appellants proved that the pauper's grandfather came to Stanley widi 
a certificate from the parish of Ossett inl7S7,and in answer to this, the respondents 
proved that the appellants had at different times relieved the pauper and hisfamily 
whilst reading at Leeds and Wakefield, and the Sessions, thinking this a 
sufficient answer to the prim&facie case made out by the certificate, confirmed 
the order. The Court of King's Baieh held that the Sessions had drawn the 
ilglit conclusion. From ITST, there was ample time for the certificate to be 
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dbcharged, both as to the father of the pauper, and as to the pauper himself; 
and if uuit were not so, it was not likely that Stanley would have relieved the 
pauper whilst residing in other parishes. In that case, therefore, acknowledg- 
ment by relief preponderated over a derivative settlement by certificate. [Lord 
DsJiMAK, C. Ji— -in all these cases the relieving parish was a party.] It is the 
acknowledgment by- relief generally that I am endeavouring to describe, and 
it appears that such an acknowledgment supersedes a birth settlement. Yet 
a. both settlement may be set up as a ground of ameal between other 
parties ; so that, according to the argument of the other side, the birth settle- 
ment, which is the weaker, may be set up, but this relief, which is stronger, 
cannot. Upon an appeal, the only issue is the last le^ settlement. It seems 
admitted that the removing justices may notice such relief, but it is said the 
Quarter Sessions ought not. Then it will not be inquired into at all, for the 
cuaBioations to £Mind a removal are ex parte merely. Only facts useful to 
theiemoving parish will be brought forward. [Lord Dknman, C. J. — The 
inrtiDee may examine the pauper as to his whole life«] The issue in each case 
u Ifce same. Even if the facts here offered be res inter alia* acta, they are 
admiaaifale as a necessary part of the issue. Substantive settlements in a third 
parish may be set up in grounds of appeal ; yet they, like that which results 
nom acknowledgment by relief, are the consequences of acts done by third 
parties. The latter, being the result of acts done by public officers entitled to 
do them, in the form prescribed by law, when discharging a certain legal duty, 
deserve greater weight. It is ar^ed that the act of these officers is res inter 
sBas acitty and therefore only receivable between parties, those who claim under 
them, and privies. That amounts to saying that an act done shall be excluded 
because of Its modus operandi. They say that this rdief is not evidence of a 
settlement ; it is evidence of one of the three acknowledgments that constitute 
a settlement. It is said (1 Stark. £v. 61, 6S), that the objection res inter aUas 
ada does not i4>ply when conduct operates as evidence, nor when the matter 
snounts to a transacticm of a public nature. The first exception to the rule^ 
on the ground of the public character bebnging to an act, is a judgment tis 
and an order of removal not appealed against is a judgment in rem 
ig on all the world. That is in met an acknowledgment. An order not 
Bpp&eled against furnishes a good ground of appeal. {Rex v. Corskamy 11 Easty 
^K.) Tl^re, upon an appeal against an order for the removal of a pauper 
fiom East Moulsey to Corsham, it was proved by the appdlants that the 
pauperis late husband had been removed by order from Chariton to Garsden, 
sad that order had never been appealed aninst. It was contended that this 
was no evidence against East Moulsey, wtiich had not been a party to the 
iaaaet lemoval, ana ought not, therefore, to be oondaded by the laches of 
Garaden in respect of it ; but the Court of King's Bench held that the order 
imappealed against was conclusive evidence of a settlement in Garsden, net 
only as between Charlton and Garsden, but all other parishes. An order not 
ifpealed against constitutes, therefore, a settlement by omission. Can it be 
M that a settlement diall be gained by omission to do an act, and not bj 
doiag ao express act ? The omission to appeal and the giving rdief alike 
ooaatitute the acknowledgment of a settlement (S Nol. 1S4) ; and what is true 
cf the one is for the present purpose true of the other. The second exoepdoa 
is evidence of reputation ; the thiid, the operation of any general law or 
custom ; the fourtn exception is of acts and declarations of others having a 
legal operation material to the subject of the inquiry. Here the operation of 
the particular act, being the conferring a settlement, is most material to the 
subject of the inquiry. All these exceptions to the rule, res inter alios acia^ 
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rest on the principle of privity, which may be in fact or in law. Here it is in 
law, and it is only on the ground of there being a privity in law that evidence 
of a substantive settlement can be admitted. The evidence, then, tendered to 
the Sessions was of the act of a public officer, in the execution of his duty, in 
the legal form, having a legal operation of public interest, and having a legal 
consequence material to the subject of the issue ; they did wrong, therefore, to 
reject it. As to the hardship, it is equally great, whichever way the Court 
shall decide. But by the ground of appeal tne respondents have due notice, 
and they should be prepared to meet the evidence. 

Cwr. adv. vuU. 

Lord Denman, C. J. — In this case, which was ably argued on the part of 
those who supported the order of Sessions, on the ground that no evidence of 
relief from a third parish was admissible against the respondent, and that no 
appeal against an order of removal could be sustainea on that ground, it is 
not necessary to decide on that point in disposing of the rule ; it is enough to 
say, that no inference is to be drawn in favour of the respondents, ana the 
argument is tlirown entirely out of our present decision. We tnink it sufficiently 
appears from the statement of the case, that the guardians relied wholly on 
the evidence of relief by the township of Papcastle, to prove the settlement in 
that parish, and they did not purpose to adduce any other evidence whatever ; 
and the Sessions decided, not merely that such evidence was inadmissible, but 
that, if received, it would not establish to their satisfaction the appellants* case. 
We do not think it necessary to consider whether the evidence was properly 
admissible or not; for if the Sessions had the right to determine the particular 
case, and no doubt they had, it was admitted the point was as between the 
parties, if the appellants proved the relief in Papcastle, whether it was sufficient 
ground for quashing the order; and it would be really useless to receive 
evidence, which, when received, was insufficient in authority for the purpose 
for which it was offered. Many cases were cited in the argument, but none 
shewing that the giving relief was more than prima facie evidence of settle^ 
ment in the relieving parish, inasmuch as it neither constitutes the mode of 
acquiring a settlement, nor is it conclusive evidence of a settlement. It is 
stated by Lord Ellenborough, in Row v. Bardsley (1 M. & S. 377), that 
reb'ef for seven years would be cogent evidence merely, but not an estoppel 
If, in the present case, the Quarter Sessions were not bound to quash the 
order of removal, and adjudge these settlements to have been in Papcastle, on 
proof of relief by that township, while the paupers were in another, tney would, 
on mere primd facte evidence, not binding on Papcastle, have defeated the settle- 
ment admitted at one time to have existed in the appellants^ parish. Suppose 
the Sessions had considered the relief sufficient proof of the settlement in 
Papcastle to quash the order, and a subsequent order of removal to Papcastle 
haa been made, the latter might be successful on appeal against the order, by 
shewing the relief was given by mistake, or under circumstances proving it to he 
no admission of the settlement. In that case the township of Holme St. Cuth- 
bert% in which the settlement had at one time existed, would be altogether 
absolved from the liability in the whole matter. If the last settlement was in 
Papcastle, it would be hard that Holme St. Cuthbert's should be taxed 
witnout the legal liability, and that the latter township should be prejudiced. 
And the contrary decision would be equally hard on the respondents. On the 
grounds stated, the Sessions were right. 

Rule discharged. 
B. W. 
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BAIL COURT. 

Hilary Term. — January 20, 1847. 
(Before Mr. Justice Eblb.) 
The Queen v. The Justices of Suffolk. 
(Bedwell Ash v, Woolpit.) (a) 

Mandamus — Service ofgtmmdM of tq^peal^Adjowmed sesaians. 

The Meruiee of ihe grounds of appeal, pursuant to s, S\ of the 4t (f 5 Wm. 4% c. 76, must he fourteen days 
St hast before the original sessions, and it wiB be insufficient if not so served, although served that number 

jof dojfs before the aajoumed sessions, at which, by the practice of the Court, the onpealis to be tried, 

Tusmsionsfor the county of Suffolk were, for the purpose of trying appeals, ffc»,mvided into four iHrn" 
mas, being held on the Monday m the sessions week at Betxles; on the/oQowing Wednesday, by ad- 
jsmwment, at Woodbridgej on the ensuing Friday, by adjournment, at tpswich, and on the Tuesday of 
ths/oOowina week, by adjournment, at Bury Sl Edmunds ; at each of which places such appeals were 
eniermd and tried as arose within each division respectivebf. An order of removal having been made 
from a parish m the Bury St, Edntunds ditision, an appeal was entered and respited, pursuant to the 
fratd&os at the Easter Sessions, 1846. The Midsummer Sessions were to be houkn asfollows :—Mon-' 
day 9 9!9th of June, atBeccks; Wednesday, istofJulu, by adioumment, at Woodbridge; Friday, 
Srrf of Jufy, Iw adjournment, at Ipswich, and on me following Tuesday, by adjournment, at Bury St, 
Edmunds, On the 20th of June the appellants served the respondents with notice of trial of the appeal, 
together unth the grounds ojf appeal, for the ensuing sessions at Bury St. Edmunds. On the appeal 
coming on, it was obfected that the grounds of appeal were served too late, inasmuch as theu were not 
served fourteen days before the sessions at Becaes, and the Sessions, holding this to be a good objection, 
T^ksed to hear the appeal Upon motion for a masdamius to enter continuances and hear the appeal — 

Beidt that the Sessions were right, and that the service of the grounds of appeal should have been fourteen 
infa b^bre the original sessions at BeccUs, 

THIS was a rule calling upon the justices of Suffolk to shew cause why a 
mandamus should not issue commanding them to enter continuances 
and hear an appeal between the parish of Bedwell Ash, appellant, and the 
parish of Woolpit, respondent, against an order of removal. 

The facts, as they appeared on affidavit, were as follow : — The county of 
Suffolk has been from a very remote period divided into four divisions, for the 
purpose of holding the general quarter sessions of the peace, and that the whole 
of the civil and criminal business arising in each one of such divisions was 
transacted at the respective quarter sessions for the division, which were held as 
follows : — On the Monday in the week in which the general quarter sessions are 
directed to be holden, at Beccles ; on the following Wednesday, by adjourn- 
ment, in another division, at Woodbridge ; on the ensuing Friday, by adjourn- 
ment, to another division, at Ipswich ; and on the Tuesday, in the following 
week, by adjournment, at the last division, at Bury St. Edmund^ It further 
appeared that, by the practice of the Sessions, all appeals against orders of 
leoioval were tried at the quarter sessions of the division wherein the respondent 
parish was situate, and not elsewhere ; and that the same were required to be 
eatered with the clerk of the peace before ten o'clock on the first day of the 
ieKions in such division, and not at the sessions at Beccles, unless the appeal 
was there triable. On the 1st of February, 1846, an order of removal was 
made from the parish of Woolpit to the parish of Bedwell Ash, the said parish 
of Woolpit hem? within the Bury St. Edmund'^s division ; and the examina- 
tions, &c. were duly served on the following ISth of the same month. The 
next adjourned sessions at Bury St. Edmund s, according to the foregoing regu- 
lations, were held at that place on the ensuing 16th of March, at which an 

(a) Reported by T. W. Saundbrs, Eaq., B«rrUter-at-law. 
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appeal against the said order was entered as respited ; and on the following 
20th of June a copy of the order of entry of appeal, and notice of trial for the 
next sessions at Bury St. Edmund^s, together with the grounds of appeal, were 
served upon the respondent parish. The ensuing Midsummer Sessions were 
about to oe held as follows :— Monday, 29th of June, at Beccles ; Wednesday, 
1st of July, by adjournment, at Wood bridge; Friday, 8rd of July, by 
adjournment, at Ipswich ; and on the Tuesday of the next week (July 7th), 
by adjournment, at Bury St. Edmund^s. When the appeal was called on in 
its turn at the said adjourned sessions, held on the 7th of July at Bury St. 
Edmund's, the respondents objected to its being heard, as the grounds of appeal 
had not been served fourteen days before the commencement of the general 
quarter sessions holden at Becclesron the 29ch of June, pursuant to 4 & 5 Wm. 4, 
C(i 76, s.'Sl ; in afiswer to which, it wasargued that it was sufficient to serre 
the grounds of appeal that number of days only before the adjourned sessions 
at Bury St. Edmund\ which having been done in. this case, the service was 
regular. The Sessions held the objection to be fatd, and refused to hear the 
appeal ; whereupon the present rule was obtained. 

Prendergast and Gurdon now shewed cause. — The words of the 4 & 5 
Wm. 4, c. 76, 8. 81, directing thtr service of the grounds of appeal, are these: 
** The overseers or guardians of the parish appealhag against such onJer, or any 
three or more of such guardians, shall, with such notice, of fourteen days at 
least before the first day of the sessions at which such appeal is intendra to 
be tried, send or deliver to the overseers of the respondent parish a statement, 
in writing, under their hands, of the grounds of such appeal,^ &c. The pre- 
sent question turns entirely upon the proper construction to be put upon this 
clause ; if these words enable the appdlants to overlook the original sessBcms, 
and give their notice with reference atone to the adjourned sessions, then they 
were undoubtedly in time ; but otherwise, they were not, as there were only 
twenty days between the service of the grounds of appeal and the sessions at 
Beccles. [Erlb, J. — The question rests entirely upon whether or not tl^ 
sessions at Bury were original sessions ; the service of the grounds can only 
be good upon the assumption that they were. That must be made out.] Bex 
V. StMseof (^ T. R. 107); Rea y. Hinderdave (19 Viii. Ab. 366), and 
R, V. PoUUad (2 Stra. 126S), are in point. 

Pawer^ in support of the rule.^ — ^If the uniform course of practice at these 
sessions is any authority, the case is ouite dear, for each division tries its own 
appeals, and the appeids are invariably entered in the division at which they 
are to be tried ; this is the well-known course of practice at these sessions, and 
DO one could have been misled. Tbe object of the Slst section was that the 
respondents should have fourteenidays^ notice of tlie grounds of appeal before 
the appeal was to come'on to be trieJ, and that they have had in the present 
case ; and they well knew^ that the appeal was to be, and could only have 
been, tried at the Buryi sessions. [Eels, J. — The justices could have altered 
their practice, and have tried all the appeals at one place.] But they would 
in such a case have given due notice or such alteration. If in an ordinary case 
of notice to prodnoe, it would not have been necessary to have given it prior to 
the l^ccles sessions. [EuE, J.<— In such a case the notice would have 
reference to the trial, and if here the wopds of the Slst section had been 
*^ fourteen days before the trial of the appeal,^ your ailment would have 
been 8ound.] The object of the legislature was merely that reasonable notice 
should be given, and indeed this was all that the old Act of 9 Geo. 1, c. 7, s. 8, 
required. It could scarcely be intended that in a case such as this, a repondent, 
because the appeal is to the Bury sessions, should have Very much more time 
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thm if it' overeat Beccles; and yet he would haTe more than twenty days' 
oodce in that case, if the construction put upon this aection by the other side 
koerrect* This section makes no distinction between general, quarter, or 
tn^ lf o wi ' ne d sessions ; it uses the term aesskms only, the words beins << fourteen 
days at least before the first day of the sessions at which such appealis intended 
to DC tried,^ which would clearly include adjourned sessions, the sessions at 
Bonr l^ing in fact ^ the "sessionB at which such appeal was intended to be 
tried/* The Act of Parliament apparently made use of the term sessions in 
its general sense for the purpose of including adjourned sessions ; for in other 
Bdiona the words used are <* general or quarter sessions;^ and moreover, 
die interpretation clause declares that the words *' general quarter sessions 
Aall exiend to, and be construed to include, genand or quarter sessions, or 
Mdjm t mm e n t thereof.*' 

Cur. adv. vuU. 
Eklb, J.«*I think tfiis rule ought to be discharged. No doubt the appeal 
in tkis case was to have been tried at the Bury sessions ; and if these nad 
kn original sessions, the notice of grounds of appeal would have been in 
tine ; but, in point of fact, the Bury sessions were only adjourned sessions, 
tbeorig;Rial sessions having been previously held at Beccles, and the service 
Mt havioff been effected the fourteen days before they commenced. The real 
yiesriqn is, whether or not the appellants were bound to have given their 
■oliee fourteen days before the sessions at Beccles, or were only bound to have 
men it that numoer of days before the sessions at Bury ; and I am of opinion, 
that, upon the proper construction of section 81 of the 4 & 5 Wm. 4, c. 76, 
it was not competent to the appellants to have di8i*egarded the Beccles sessions, 
and riven their notice with reference only to the a^oumed sessions at Bury. 
I thmk the notice should have been served the required number of days before 
Ae sessions commenced at Beccles ; the whole of these adjourned sessions 
being, in contemplation of law, but one sessions, although, for the purposes of 
convenience, the justices adjourn the sessions from place to place; and this 
opinion is justified by the cases which have been cited. The rule, therefore, 
irill be discharged. 

Rule discharged. 



BAIL OOURT. 

Hilary Term.— January 88, 1847. 

(Before Mr. Justice Erlb.) 

The Queen r. The Justices of Gloucesteeshire. 

Gib BINS V. Hiron. (a) 

Stnimqf nodee of reeogmxance, umderS Vict. e. 10, «. 3— Time of Be r vi c e -^ Ad mi i tkm of due aenriee. 

Ok ike 9A of April an order of qfiUation w aa madot whereupon the fmttUive fkUur gave notice of appeal 
emd am the I3tk of the eame month entered into hie recognizance^ mU did not eerve any notice of his hao» 
ing done eo upon the reepondent until the 22nd ofJunefoQowing. On the 29th of June, the respondent's 
e tta r m ejf eigmd and deaoered to the appellanfe attorney the /bUourina memorandum : — *' Gloucester 
Summer SesaionSf Julg 1, 1846; Oeorge Hiron, anpeHant, and ESzabeth Giblnns, defendant. I 
herebg admit the due service if the notice of bail and appeal, gioen herein, on respondent, Mr. Chesm 
skyre wndertMng to produce Uie originalnotieeeon the hearing of this appmd, together with the order,** ^c, 
dn lit appeal mming an to be tried, it wae olffeeted, on tkepart of the respondent, that the Sessione 

(a) Itoportad byT. W. Savnobrs, Esq., B«rriftfer««t-lAw. 
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had nojurisdidion to try the appeal, inagmuch as the notice of recognizance had not been served *^ firth' 
witli" a$ required by the 8 Vict. c. 10, s, 3, which provides, *' that in respect of any order to be made 
after the passing of this Act, the party entering into any sudi recognizance shaU forthwith give or send 
a notice in writing of his having so entered into any such recognizance, to the woman in whose favour 
the said order shall have been made,** jfc Upon this, the foregoing memorandum was given in evidence 
on the part of the apj*ellant, whereupon the Sessions heard the appecd and quashed the order. Upon 
a motion for a certiorari to bring up the order of Sessions to quash the same, on the ground that they 
had no jurisdiction to hear the appeal^ as the notice had not been served forthwith-^ 
Held, that as the memorandum furnished some evidence of the required notice having been properly served, 
it was a question for the justices, and they having decided upon it and heard the appeal, the Court would 
not interfere with their decision. 

THIS was a rule calling upon the justices of Gloucestershire to shew cause 
why a writ of certiorari should not issue to remove into this court a certain 
order made at the general quarter sessions for the said county, quashing an 
order made by justices at petty sessions, which adjudicated that one George 
Hiron was the father of a bastard child of one Elizabeth Gibbins. 

The facts were as follow : — Complaint having been made by one Elizabeth 
Gibbins that one George Hiron was the father of her illegitimate child, the said 
George Hiron was duly summoned to answer the charge, and on the hearing 
thereof on the 9th of April, an order of affiliation, adjudging the said George 
Hiron to be the father, was made by the justices at petty sessions. Upon this, 
notice of appeal was duly given, and on the following 13th, the appellant entered 
into the recognizance to try his appeal. No notice of this recognizance was 
served upon the respondent until the following 2Snd of June, (a) but on the 29th 
of that month the respondent'^s attorney signed and handed over the following 
memorand um: — 

" Gloucestershire Summer Sessions^ July 1, 1846. 

^^ George Hiron, Appellant, and Elizabeth Gibbiks, Respondent. 
" I hereby admit the due service of the notices of bail and appeal ffiven hereia 
on respondent, Mr. Chesshyre undertaking to produce the original notices on 
the hearing of this appeal, together with the order, 
" Dated this 29th day of June, 1846. 

" C. Smallridge, 
" Attorney for the said E. Gibbins. 
" To Mr. George Hiron, and to Mr. Chesshyre, his attorney."" 

The appeal having been called on in its turn, an objection was taken by the 
counsel for the respondent, that inasmuch as the notice of recognizance had not 
been served upon the respondent /ar^^M;WA, (b) the Sessions had no jurisdiction 
to enter into the appeal. To answer this objection, the foregoing memorandum 
was produced, and reliance was placed upon the admission it contained of due 
ervice. The justices thought the irregularity cured by the admission, and 
having heard the appeal upon its merits, quashed the order of Petty Sessions. 
The ground upon which the present rule was obtained was the same as that 
taken by the respondent at the sessions. 

Greaves shewed cause. — ^This question turns entirely upon whether or not the 
respondent was precluded from taking the objection of the want of due notice by 
the admission in the memorandum, signed by her attorney, that due service had 
been effected. The document speaks for itself, and is not open to two interpre- 



(a) By the 8 Vict. c. 10, s. 3, it is enacted, «* That 
in respect of any order to be made after the passins^ 
of this Act, the party entering into any snch recog- 
nizance shall forthwith give or send a notice in writ- 
ing of his having so entered into any snch recogni- 
zance to the woman in whose favour the said order 
shall have been made, and unleM be shall enter into 



the recognizance before one of the justices who shall 
have made the order, or one at least of such justices, 
and in default of his giving or sending such notice 
or notices as aforesaid, the appeal shall not be al- 
lowed, provided that the sending of such notice or 
notices by the post shall be taken to be sufficient." 
(6) See the statute, antt. 
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tations ; if it has not the meaning put upon it by the Sessions, it really has no 
meaning at all. The appellant, no doubt, was bound under the statute to serve 
Us notice of recognizance upon the respondent forthwith; but if the respondent 
admits that the service has been regular, the Sessions were certainly justified in 
so considering it. There was, at all events, evidence upon which the Sessions 
could act, iuid as this was a question peculiarly for their consideration, and they 
have come to a decision upon it, this Court will not interfere with their judg- 
ment, particularly after they have heard and decided the appeal upon its merits. 
WUej contra. — The jurisdiction of the Sessions to hear the appeal depended on 
the fact of the notice having been served " forth with,*** as provided for by statute ; 
and even supposing that the memorandum was an admission, on the part of the 
re^ndent, that due notice had been given, it was still necessary to originate the 
jurisdiction of the justices to shew that in fact the requirements of the statute had 
been complied with. But the admission itself is merdy that of the fact of service ; 
that is, that the service had been duly made upon the proper individual, and not 
thtt the notice itself was sufficient, and was oDviously intended to dispense with 
the proof of actual service, which, perhaps, may have involved great expense and 
inconvenience, as the party eflTecting the service may have been living at a 
ocmsiderable distance ; it could not have been fairly intended that this admission 
was intended to waive all just exceptions to the sufficiency of the notice itself, 
and, indeed, the reservation in the memorandum, that the original notices shall 
be produced at the hearing, shews that it was not intended to waive any 
objection which may have existed against the notice itself. The effect of the 
admission is merely that the notice was served in fact. [Erle, J. — If you had 
said that alone, your argument would be very strong ; you have chosen to say 
not merely that the notice was served, but that it was duly served.] The 
meaning of the words " duly served^ was probably that the notice came to the 
hands of the respondent, since the statute dispenses with personal service, and 
even allows of a service through the Post-office. These sort of admissions are 
now become common,' and it is never understood that they go the length of 
admitting that the notices themselves are unobjectionable. \Sharpe v. Lamb, 
11 A. & E. 805 ; Vane v. Whittington, 2 Dowl. N. S. 757.) In Reg, v. 
Lard Hastings (6 Q. B. 141), where service was admitted, it was held not to 
waive the necessity for the proof that the notice was properly signed. This 
Court has always construed this statute strictly as regards the giving of the 
notice. In Reg, v. The Justices of Worcestershire (1 B. C. R. 102), m which 
case the notice of recognizance was not given until seventeen days after the 
recognizance had been entered into, endeavours having in the mean time been 
made to serve the respondent personally, this Court held that the service 
was bad on account of the delay, as personal service was not necessary. In 
this case, upwards of two months haa elapsed before the notice was served, 
which clearly rendered the service nugatory, and the statute not having been 
thus complied with, the jurisdiction of the Sessions to hear the appeal did not 



£iL£, J. — I am clearly of opinion that the Sessions were right in hearing 
tiie appeal, upon the strength of the admission of the due service of the notice 
of recognizance. No doubt it is necessary, in order to originate their jurisdic- 
tion, that proper notice should have been given to the respondent ; but if they 
have any evidence before them of the fact oi proper service of the notice required, 
this is a matter entirelv for their consideration, and this Court cannot interfere 
with their decision. It was clearly for the justices to put a construction upon the 
admission of due service contained in this document, and as they have put a 
construction upon it, and have come to the conclusion that proper notice was 
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in fact giren, they were pmperljr seized of the appeal, and were^ tberefoi^ 
correct in hearing it. The admission certainly fumisned some evidence 1&«b 
• which the Sessions were at liberty to come to the conclusion that the re — '-^ 
notice was properly eiven, and upon that evidence they have acted, and 
such circumstances their decision is final. 

Rule discharged. 



COURT OF QUEEN'S BENCH. 

Hilary Term, and Sittings after. — February 18, 1847. 
The Qcssn o. The Recorder of Leeds. 

Appeal^ Order qf rtrnwal-^GrUHmee, 

l%ere it m right rf tqfpeai a§am9i tkt wrvhe qf m order qf removal, or efter aeiual remotolf wt tft 
opium qf the appellant parish, and thie is not qfeeted hy the occurrence of a practicable sttrians 
between the service qf the order and the remowU of the pauper, 

HALL moved for a rule nisi for a certiorari to bring up an order of dK 
Recorder of Leeds, made in quarter sessions, for the purpose of quash- 
ing it, which had been made oia appeal, quashing an order of removal 6om 
Leeds to Easingwold. There was no jurisdiction to entertain the appeal^ 
because a practicable sessions had intervened between the service of the cnrder 
and notice and die actual removal. A pracdce has grown up of treating the 
actual removal as a grievance; but this is not so, according to the true oon*. 
struction of the 79th section of the Poor Law Amendment Act. Referring to 
the cases since the Poor Law Act, the question has not been definitively setded. 
In Reg. v. The Justices of Salop (6 Dowl. 28), Littledale, J., while heading thai 
the order was no grievance, although in certain events a liability to costs miglit 
arise, dso said, that the actual removal was the first grievance. But in Reg. v. 
The Justices of the West Riding (14 L. J. 11, M. C. ; 1 New Mag. Cas. 18J), 
Wightman, J. considered the order itself to be a grievance. He then said : 
^* The only reason why removal was requisite before the recent statute was, 
that the removal created the grievance, and until then there was none ; but 
the new Act directs that the expense of maintaining the pauper shall be borae 
by the appellant parish, from the time of giving notice of the order, and it is 
concedea that, under these circumstances, the order itself operates as a ffriev- 
ance; the parish, therefore, may appeal upon that.*^ .The first part of ICr. 
Justice Littledale^s decision has been, therefore, disregarded ; and although the 
second part was followed, it will be found that it was under a mistake as to the 
old law. [Coleridge, J. — Has it not been universally acted upon ?] It has 
been very little discussed. The passage dted shews his l(n*dship to have cao- 
sidered, that under the old law, tne removal was the grievance. But this ww 
not so; it was the judgment. The second section of 13 & 14 Car. 2 is, that 
^^ all such persons who think themselves aggrieved by any such judmneni ol 
the said two justices, may appeal to the justices of the peace of the saia county, 
at their next quarter sessions, who are hereby required to do them justice^ 
according to the merits of their cause.^ [Wiohtman, J.— -The removal would 
be a fresh grievance.] There is no appeal given by statute against it. The 
mistake arose, probaDly, from the fact that formerly it was the practice to 
deliver the order and the pauper at the same time. The judgment was, how- 
ever, the grievance, and now the delivery of the order, which is the first notifi* 
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cation of the judffment, is that which gives the right of appeal. The subse- 
quent injury by the removal is nothing, unless the appeal be given by statute. 
Thus, the time for appeiBl runs from the making of the order for stopping up a 
highway, not from the time of the order being acted upon. There are cases 
that seem to diew that the order, when served, might have been appealed 

r'nst, although, practically, it was the removal, as it was usual to deliver 
pauper wim toe order. (See 19 Vin. Abridgm. tit. Sessions ; and see 
also Sea? v. Biahop^a Wearmouth^ 5 B. & Ad. ^2.) This double appeal 
defeats the object of the statute, which was to prevent the useless expense of 
removing, and the pauper being afterwards sent back. 

Lord Denmak, C. J. — Before we throw any doubt upon the practice, we 
must consider of it. 

Cur. adv. vuU, 

Judgment. 

LomD Denman, C. J. — A motion was made by Mr. Hall on the 29th of 
Jaotury, on behalf of the corporation of Leeds, for a certiorari to bring up an 
ofda- of Sessions to be quashed, on the ground that the appeal against an order 
of lanoval must be made at the first practicable seasions aner the order is made 
ad aerred, and that the appeal,' at the first practicable sessions after acturi 
lemova], is too late, if it be out of time, calculating from the service of the order, 
it has been the ordinary practice since the case oiReg. v. The Justices ofSalopj 
reported in 6th Dowling, to consider the actual removal of the pauper as the 
grievaooe to be appealed against. We cannot, as we said before, when we heard 
me rule aiov<ed fcr, permit parties to bring uncertainty in the practice that has 
existed since the 4 & 5 Wm. 4, c. 76, ss. 79^ 81, & 84; and in the case of an appeal 
bddie my brother Wightman {Reg. v. The Justices of Yorkshirty reported in 
2 Dowling & Lowndes), it is considered the making and serving tne order, 
the notice of chargeability and copy of the examinations made, are, since the pass^ 
log of the 4 & 5 Wm. 4, constituted a sufficient grievance to warrant an appeal. 
Li coming to this cxmdusion there was no intention to overrule the case of Reg. v. 
TheJusiuxs of Salop as to the point determined by it, that the appellant may 
trevt the actual removal there as the grievance to be appealed against, for my 
bootfaer Wightman considered the appellant might, if he had pleased, treat 
either the oraer of removal and service with notice of chargeability and copy of 
the examination, or the actual removal of the pauper, as the grievance to be 
appealed against, and that no practical inconvenience can arise from giving the 
jqppellant such an opportunity, but rather the contrary ; and in this view of the 
case we concur, ana not only consider, with Mr. Justice Littledale in Reg. r. 
Salop^ the actual removal may be treated as the grievance, but that the order 
and service and notice of chargeability and copy <^ examination do constitute 
a grievance on which to make an appeal. Although this varies from the 
latter part of the judgment of Mr. Justice Littledale m Reg. v. The Justices 
9f Solop^ we are disposed to think those decisions not inconsistent with the 
paint in question, that the appellant may treat either the order and service with 
■adce of chargeability and copy of the examinations as the grievance against 
which he may appeal, as held in the late case, or treat the actual removal of the 
pwqier, as lield bv Mr. Justice Littledale ; and this view of the case is in accord- 
MMe with the opmion of my brother Patteson in the case of Reg. v. The Justices 
sf Middleseof (9 Dowl. 167). We therefore think it desirable to indicate 
inasediately that we entertain no doubt on this subject, and that the practice which 
has long prevailed is to continue ; and of course there will be no rule granfbd in 
that case. 

B. W. 

VOL. II. F 
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COURT OF QUEEN'S BENCH. 

Hilary Term. — January 29 and February 25, 1847. 
The Queen o. Hixchcliffe and Axotheb, Justices, &c* 

AbandonmefU qf order of hattardy — Adjoumnunt'^Reiwearing wiineuei. 

Qjuare, whether an order qf affiliation under Q Sf 9 Viet, c. 10, e«ii be abandoned, after notice of 

appeal and recognizances entered into f 
But, at any rate, it cannot be done, unlea all the cotte incurred by the oppoeite party are paid, m 

that the parties may be placed in the same position as they were, 
Therrfore, where a summons had been adjourned, and the order obtained thereon afttrwarde oftos* 

domed, but the costs qf the adjournment alone paid, the Court refused to grant a mandamus com- 

manding justices to hear afresh application, 
Semble, upon an adjournment of the hearing, any witness who is examined again should be re* 

sworn, 

WHITEHURST and Huddlestone shewed cause against a rule for a 
fnandamu8 calling upon certain justices to proceed to hold petty sessions 
as of 17th June last, to hear an application for an order upon one W. Williams 
as the putative father of a bastard child. It appeared, upon the affidavits, that 
an application for an order in bastardy had been made on April 4, and the 
hearing adjourned until the 14th. On that day, the same justices not being 
present, the defendant's attorney required that the woman should be resworn ; 
this her attorney objected to, and it was not done. The order was then made. 
Notice of appeal, upon that ground, was then given, and recognizances duly 
entered into and served. On May 2, notice was given that the order would lie 
abandoned, and a tender of costs was made, and a certain amount received. 
A second summons was taken out, and came on to be heard on May 1^ and 
was refused on May 15, some dispute having taken place as to the payment 
of the costs. A third summons was then taken out for June 12, ana at the 
hearing, the former order being produced, the order was refused. The justices 
were quite right ; for, first, there was no evidence before them that the order 
had been abandoned. Secondly, there was no power to abandon ; the order 
was good upon the face of it; the justices had been once seised of the case 
under the statute, and their jurisdiction having been once exercised, the case 
was at an end. If not, to how many sets of justices may the application be 
made ? The decisions under the old Bastardy Acts are relevant. Tne Court of 
Quarter Sessions had an original jurisdiction to make an order of bastardy 
(^Slater^s case, Cro. Jac. 471); but if an application was first made to two 
justices, the Sessions could not make an order, although the first order was bad. 
This was distinctly held in Rew v. England (1 Str. 533). Here, the justices 
have exercised jurisdiction, and the Act gives no further right of applying. 
(See slsoRex v Smith, 9, Bulstr. 842; Com. Dig. Bastard, G. 2; Pridgeof?% 
case, Sir W. Jones, 330.) It is supposed to be analogous to an order of 
removal, which may be abandoned ; out that is a mere ex parte proceeding 
until it reaches the sessions, and the cases do not shew that an order may be 
abandoned after appeal heard. (See Reg. v. St. Pancrasy and following cases, 
3 Q. B. 352.) So, after overseers are appointed, the magistrates arefuncti officio^ 
and no other magistrates can afterwaros, upon claim of one of them so appointed 
to be exempted, appoint another in his place : there must be an appeal to the 
Sessions. (Rew v. Ureat Marlow, 2 East, 244.) So a rate cannot be abandoned. 
{Rex V. The Justices of Cambridgeshire^ 2 A. & E. 370.) [Patteson, J.— 
From the report of that case in 4 Neville & Manning, 238, that does not seem to 
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have been decided.] In Barons v. Luscombe (3 A. & E. 589)9 it was doubted 
whether justices could suspend the execution of a warrant of distress to levy a 
rate, their duty being pertormed when it was issued. But even if there should 
be the power to abandon, it appears distinctly upon the affidavits that only the 
costs oi the adjournment had been paid, and therefore tlie abandonment could 
not take place, as the parties would not be placed in their former position. 
Even the abandonment of the order of removal does not prevent the appellants 
goin^ to the sessions for costs. 

The Attorney General and Paahley^ contr^. — By analogy of cases upon 
orders of removal, this may be abandoned. An order of removal may still be 
alive fiir the purposes of costs {Reg, v. Townstally 3 Q. B. 457) ; an order void 
as this is, ana certain to be quashed upon appeal, is the same as if no order had 
been made. It is not equivalent to a judgment recovered ; it is more like a 
fulure by nonsuit. The case of Reof v. England is distinguishable, for the 
SesMCPS had no jurisdiction when the application had been made to justices. 
A putT may always abandon an order in his own favour. (Maunder v. Colktt^ 
16 L. J. 17, C. P. ; McDougall v. Nicholh, 4 M. & W. 67 ; Reg. v. Weat 
lUdmg^ 2 Q. B. 705; Reg. v. Bolton, 1 New Mag. Cos. 126; and Reg. v. 
St. Annie^ Weetminster, supra, 62, were cited.) 

Cwr. ado, vuU. 
Judgment. 

Loan Dekmak, C. J. — A mandamus had been applied for to hear evidence 
m a case of bastardy. The mother appeared before the Rev. W. Hinchcliffe 
md W. Baker, Esq., two justices, at the petty sessions on the 14th of April, 
md was sworn respecting the father of her child. The case was adjourneil to 
the next petty sessions, held on the 17th, when Mr. Baker being present, and 
Mr. Hincbcliffe and other justices, who formed the court when she applied for 
an order, the attorney for the putative father required that she should be 
resw o rn ; this was objected to by the attorney for the mother, and the order 
was then made. Notice of appeal was instantly given, and ^terwards, and 
before the time of holding the quarter sessions, the attorney for the mother gave 
notice of abandoning the order, and tendered 1/. 10s. for the costs, which sum 
was accepted by the attorney of the putative father, which he swears he accepted 
as {at the costs of the adjournment, and that it was inadequate to cover the 
whole of the costs of the order. This was very probable. The attorney for 
the mother then applied to the two justices named to hear the case a second 
tim^ and the opinion of a learned barrister was produced ; and though they 
refused not to hear the evidence at first, they were determined by an opposite 
opinion of another barrister not to make the order, alleging that they could not 
do so because the order first made had not been reversed. We need not enter 
into any general discussion of the doctrine touching the abandonment of the 
order, because it depends on the circumstance of the opposite party, before the 
order was made, being completely reinstated in the position he occupied before. 
But, in the present case, the attorney for the mother had not paid the costs of 
the order which she is said to have abandoned, and had not therefore restored 
the opposite party to the condition in which he would have been if she had not 
obtsiiied the order. We think, on these grounds, without considering the other 
point, that the justices ought not to be required to make another order ; and 
this rule wiU, therefore, be discharged with costs. 

Rule discharged. 
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COURT OF QUEEN'S BENCH. ^ 

Siain§$ after Hilary Term.— February 10, 1847. 
The Qu££N v. The Chctrcuwabjdsns akd Oversekas of Bakoor. 

Parochial Asteistnent Aci^Corutruction of t. Z— Costs ^f snrvey and vahuiiiOH of porUkfk&mU 

iepr<„M/or. 

Under ihe Srd section qf the Paroekitd Aeeessmeni Aet^ ike puariiane kave no ofiffHutl i ifAf i' %; 
an order requiring the ckurehwariens and overseers qf « pariah to raiee a aum ^ emmeif Jd 
the expenses qf a survey and valuation qf that pariah^ either by a separate rate, or by « el 



the poor-rates. The authority to provide for those expenses must be derived from the eommi^ 



wionere ; and, ther^fbre, when, after an order qfUie en mu s kesi s n % v e direeUny thai the 

be paid by the yuardimu qf the union in which tM parish woe eUuate, easd be pnmeMed^m If « 

charge on the poor-rates, the guardians did not pay the money^ but iaeued an ardor to iJkapeiish 

qfflcers, requiring them to raise it by a separate rate — Held, that such order qf the yuardiams me 

HnvaUd. 

JSamble, thai the order of the comnUesienersfar making a survey, wuhr thai seotiony should kedkreeiei 
to the body, whether guardians qfa union •r parish officers, from wkam came ike repsmmMBkm 
in writing that a fair and correct estimate, for the purpose of rating, could not be made without a 
new valuation. 

Whether the discretion as to the mo'de of raising the funds is given to the commissioners or to the 
guardians, under that section, qutere ? 

Whether t. 105 qf 4 8f b Wm, 4, c, 76, extends to orders of the commissioners, bad en tkemeekm, 
but not removed by certiorari, quare ? 

MANDAMUS to the churchwardens and overseers of the poor of the 
parish of Bangor, in the county of Carnarvon, reciting, that after llie 
Sassing of the Poor-law Amendment Act, to wit, on the SOth May^ 1811^ 
ivers parishes in the counties of Carnarvon and Angieaey, indudittg llle 
parish of Bangor, were united, by order of the Poor Jaw ConmissioDecB, mxAet 
the name of tlie Bangor and Beaumaris Union, and that there is a boanl «f 
guardians of such umon. That after the passing of the Parochial AasessflMit J 
Act, to wit, on the ISth June, 1838, a majority of the churdiwanieM uA 
overseers of the parish of Bangor represented in writing to the Poor-law Con* 
missioners that a fair and correct estimate, for the purpose of making nilea fcr 
the relief of the poor in the said parish, could not be made without a new vdi- 
Rtion ; and thereupon, afterwards, to wit, on the 19th July^ 18S8, the cemoib- 
sbners, by a certain order in writing, &c., did order and direct that a sun^ 
should be made and taken of the messuages, lands, and other hepeditaaieats 
liable to poor-rates in the parish of Bangor ; and that a valuation shouU be 
made of the said messuages, &c., according to their annual value ; and furdMT} 
that the guardians of the poor of the said union should appoint one or OMie 
competent person or persons to make such survey and valuation ; a&d tiutt, 
previous to the appointment of such competent person or persona, he mt ihef 
shotild contract with the guardians, that, if appointed, he or they wcMild inake 
such survey, and within such time, and on such t^ms as should oe apectfied ii 
such contract, which contract should be subject to the approval of the ~^ 
law Commissioners ; and furthery that the manetf which should be peAd 
such contract as aforesaid, for s^ush eurvey und wduaHon, ehe%M be /rnddt/ 
the said guardians, and should be provided for by a charge em the poor^r&im ^ 
the said parish, which charge should contain a provision fmr paying ^^^k 
less than one^fth of the sum charged on the rates, and interest, in earn sue' 
ceeding year, until the whole should be repaid. The writ then proceeded to 
recite the communication of that order to the parish officers of Bangor, to the 
guardians of the union^ and to the clerk of the justices of the petty sessions 
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ir the diviflon of Banm ; the appaintment by the guardians cm the 10th 
ictober, 1838, of one Edward Philhps to make the survey and valuation ; the 
NDtract with PhiUips ; the completion by him of the survey and valuation on 
tf 5tfa January, 1889» and the delivery thereof to the clerk of the guardians ; 
at iherebjf the said JS. P. became entitled^ under and bjf virtue of the said 
wbraci, and the eaeenanis therein coniuined^ to demand and have of and from 
eguardians the sum €f^4&l. lis. 6d. fur making the survey, &c, which sum 
came and was due and payable to him from the guardians within two calendar 
ntbs after the said survey and valuation were delivered to the ckrk of the 
laidiaiis, and which perioa elapsed on the 5th day of March, 18S9. That on 
alfith January, 189Q, the then parish officers of Bangor were in due form 
lam emikorized and required by the guardians to pay to the said E. P. on or 
fbfw ike Sth ofMareh^ \9S8Q^from the poor-rates of the said parish^ the said 
m ef S48il lis. 6d., so due, tee. ; hut the said parish officers, wholly dis- 
gMUBg the said order or requisition, did not, nor did any or either of them, 
wj tbe said sum, &c., and the same hath not yet been paid. That on the 
il JflBuary, 184^, £. P. commenced an action against the guardians to 
■0fcr the said sum ; of which, on the 3rd Mardi, the guardians gave notice to 
le parish o£Bcers, and informed them that if they thought proper they might 
And the action in the name of the guardians, upon giving the guardians an 
demnity ; but that the parish officers did not deibid the action, and that the 

; still pending. That on the 9th March, 1842, a certain order in writing 
duly made by the guardians and served on the then overseers and church- 

of the parish of Bangor, whereby, after reciting the preceding facts, 
e:goanlian8 did order and require the churchwardens and overseers of the 
■r cif tl^ said parish of Bangor to make a separate rate in pursuance of the 
■vinons of the said statute (the Parochial Assessment Act) for raising the 
lA sum^ and to levy the said rate, and therevrith to pay to the said guardians 
e 9siA sum, so to be paid by them as aforesaid. That the parish officers, upon 
lioiD that order was served, did not comply with or obey the same, but wholly 
haed so to da That after those parish officers had ceased to be so, tHe 
HiidiaiiSy on the 17th January, 1844, made the same order upon the then 
mdiwardens and ovo'seers; that on the 87th April, 1844, the two last* 
mri^^^yi^i orders were served upon the then churchwardens and overseers ; that 
e nid diurchwardens and overseers had not made any such rate as mentioned 
liie said order, or paid to the said guardians the said sum of 343/. lis. 6d., 
creiD mentioned, or any part thereof, but had wholly neglected and refused 
» to do ; and that neither the present nor any other churchwardens and over-* 
BB had ever paid to the said £. P., or to the guardians, the said sum, &c., 
ir charged the same on the poor-rates of the said parish, nor had ever made 
wf rate or taken any other proceedings for raising the said sum of 843/. lis. 6d., 
fs^ but had wholly neglected and refused so to do ; and the present church* 
■■nifnff and overseers still neglected and refused so to do. The writ 
Bi^MT recited an application on the 9th February, 1844, to justices in special 
f kaiii^ to issue a warrant to enforce the (N*der of the guardians, and a refusal 
rjr tbe justices to interfere ; and it then commanded the churchwardens and 
werscct ' s to make a rate for the purpose of raising a sum sufficient to pay the 
■id sum of 3432. lis. 6d., to levy and collect the same, and pay the proceeds to 
he giutrdians for the purpose of paying the said sum of 343/. lis. 6d. to the 
md £. P., &c., or to make some other provisicm for the purpose of raisiog the 
md sum. 
The Ketum set out that, before the making of the orders in the writ mentioned, 
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by a certain Act of Parliament, &c. (6 & 7 Wm. 4, c. 96), it was amongst 
other things enacted, ^* That when it should be made to appear to the Poor-law 
Commissioners, by representation in writing from the board of guardians of 
any union or parish under their commo^ seal, or from the majority of the 
churchwardens and overseers, or other oflScers competent as aforesaid to the 
making and levying a poor-rate, that a fair and correct estimate, for the purposel' 
in the said Act mentioned, could not be made without a new valuation^ it. 
should be lawful for the Poor-law Commissioners, when they should see fit,t0 
order a survey, with or without a map or plan, on such scale as they should 
think fit, to be made and taken of the messuages, lands, and hereditaments 
liable to poor-rates in such parish, &c., and a valuation to be made of the said 
messuages, &c., and to direct such guardians to appoint a fit person or peraoBi 
to make and take every such survey, &c., and to make provision far paying Af 
costs of every such survey, ($-c., either by a separate rate or by a charge an M 
poor-rates, as they might seeJU ; but in case of such charge being made^ tbci 
provision should be made for paying off not less than one-fifth of the suit 
charged on the rates, and such interest as might from time to time be payable 
in respect of such charge, or any part thereof, in each succeeding yevt^ till thft 
whole should be repaid.*^ It then recited the order of the Poor-law Commia^ 
sioners of the 19th of July, 1838 ; and the two orders of the guardians of tba 
9th of March, 1842, and 17th of January, 1844, respectively, and proceeded 
thus : ^* And because the said several orders of the saia guardians as aforesaid^ 
&c., were not in conformity with or in pursuance of the aforesaid order of the 
Poor-law Commissioners; and because the said orders of the said guardiaw 
ordered and required the churchwardens and overseers of the said parish of 
Bangor to make a separate rate for at once raising the whole amount of^he am 
so due and payable by the said guardians to the said £. P., that is to say, thtf 
whole and full sum of S4S/. lis. 6d. aforesaid, and to levy the same, and to pcnr 
the same to the said guardians ; whereas by the aforesaid order of the said 
commissioners, the said commissioners declared that the money which should 
be paid under the said contract for such survey, &c., should be paid by the 
said guardians, and should be provided for by a charge on the poor-rates, be; 
and because the said orders of the said guardians in these and in other respedi 
were not authorized by or in conformity with the said order of the said com* 
missioners, we, the churchwardens, &c., have refrained from obeying and have 
not obeyed the said order of the said guardians,*' &c. The conclusion of the 
return set up that the survey and valuation were so defective as to be entirdy 
useless to the parish of Bangor. 

Demurrer tnereto, and joinder. The case was argued in last Hilary Tenxi^ 
Saturday, January 16. 

Sir /. Jervisy Attorney-General {Welsby and J". Brown with him), in 
support of the demurrer.— -The question turns upon the construction 6[ the 
3ra section of the Parochial Assessment Act, which is set out in the retunu 
The material words are, ^^ It shall be lawful for the Poor-law Commiaaioner^ 
where they shall see fit, to order a survey, &c. to be made, &c., and to diied \ 
such guardians to appoint a fit person or persons to make and take every and 
survey, &c., and to make provision for paying the costs of every such survey, &C.) 
either by a separate rate or by a charge on the poor-rates, as they may see^C 
and the doubt is, whether the word ^* they"^ in the last clause of the saitenoe i^ 
plies to the commissioners or the guardians ; but it is submitted that, accordiog 
to correct grammatical construction, it clearly applies to the guardians, tlie 
guardians being the last antecedent. [CoLEBiDGSy J.-*But ^e 
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JD tbeir order have giyen the guaxdians no election.] If the statute is to receive 
Ae oonstruction for which the ^^ardians contend, then the commissioners 
hare exceeded their authority in directing provision to be made for payment by 
adiarge on the rates ; and the order of the guardians to make a separate rate 
m^t to be obeyed. This, too, is the more .reasonable construction, because 
Ae local knowledge of the guardians would enable them to decide better than 
Ae commissioners which mode of payment should be adopted. [Coleridge, J.— - 
It should aeem, however, that the guardians could not act at all in the matter 
wUbofat an order from the commissioners. Pattesov, J. — The clause is a blunder 
tkrooghout. First, it speaks of an act to be done by the board of guardians of 
nj union or parish, or oy the majority of the parish officers ; and then it says 
dial the Poor-law Commissioners are to direct ^^ such guardians'^ to appoint. 
Ida not see what the guardians of the union have to do with it] The 
wa uHanM are clearly liable on their contract in an action by the surveyor ; and 
n be leoorers judgment, his execution would go upon the general funds of the 
mioo, though the survey was only for the benefit of a particular parish. The 
asoef cannot now be raised by a charee upon the rates {Recff v. Dursley^ 
SAd» fc E. 10) ; and the only mode, therefore, of paying the money is by a 
nepvrate rate. 

WaUon (Archbald with him), contriu— Three modes of construction may be 
adopted. First, that the Poor-law Commissioners are themselves to make pro- 
Tttion by a charge on the rates, or a separate rate ; or, secondly, that they are, 
bf their order to the guardians, to direct how it is to be made ; or, thirdly, to 
flder ppovision to be made in either way, as the guardians may think fit. In 
WBj case, therefore, the guardians must have an order from the commissioners. 
{CouBRiDGS, J. — But according to the argument of the Attomey-Greneral, it 
would be sufficient for the commissioners simply to say, **make provision,^ 
leaving the mooe o ^provision entirely in the discretion of the guaraians ; and 
if so, Sien that part of the order which relates to the mode of provision is mere 
mrplusage, and may be disregarded. The commissioners here, by their order, 
liave confined the guardians to one mode of provision ; and if the Act' of Par- 
liament ffives them the choice of two, the commissioners have clearly exceeded 
their jurisdiction.] Their order was perfectly correct The clear intention of 
the l^slature, as collected from this Act and the Poor-law Amendment Act, is 
to leave the discretion as to all these matters in the commissioners ; and the 
words vrill bear that construction as well as the other. [He referred to 4 & 5 
Wm. 4i9 c 76, s. 89* (a)] But at all events they ought to have removed the 
Qiders by certiorari, and moved to quash them, under the 105th section of 
4 fc 5 Wm. 4, c. 76. So long as they remain subsisting orders, the guardians 
are bound to obey them (s. 98). [Coleridge, J. — But if this order of the 
commissioners is an illegal order under the Parochial Assessment Act, these 
tectiona vnll not apply.] If any order of the commissioners is bad, they ought 
tonove to quash it. [ Wightman, J. — What difficulty is there in obeying the 
ovdcr of the commissioners ? Sir J. c/m)M.— It cannot now be obeyed, beciause 
the five years within which the charge is directed to be paid off have expired. 
I4OXD Denman, C. J. — That must mean five years from the time of laying the 
nte.] Certainly. There is no ground for saying that the order cannot be 
obeyed. 

Sir /. Jervis (Attorney-General), in reply. — The 89th and 98th sections of the 

(a) By thai section it is provided, that ** all pay- Act, or at variance with any mle, order, or rrg;nla- 

f ts, charm, and allowances, made by any over- tion of the said commissioners, made under the 

seer or giiardian and charged upon the rates for the anthority of this Act, shall be, and the same are 

icHcf of the poor, contrary to the provisions of this hereby declared to be, illegal,'* &c. 
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Poor-law Amendment Act, which have been dted^ are not applicaUe: finf^ 
because they apply only to legal orders ; and, secondly, because tnis orckr of the 
commissioners is inadeunder adifferent Act of Parliament. The plain grammatical 
construction of the clause in question is also the most reasonaUe construction, and 
jnust therefore be preferred. B^ v. Dwaley (5 A. & E. 10 ; 6 Nev. & M. S3S) 
shews dearly that no charse upon the rates can be made ; for there, upon t 
clause in the Church Building Act, which authorized chuidi wardens to bomv 
money upon the credit of the church-rates for d^raying the expense of repain 
to the church, it was held that they could not raise a loan to pay a debt fix 
repairs incurred in the past year. 

Cur. adv, vult 

Lord Denman, C. J., now deliyered the judgment of the Court. — Tiii 
was a mandamus calling upon the churdiwardens to make a rate for the purpoa 
of raising a sum of money to pay the costs of a survey and valuaticm of tb 
rateable property in the parish, which was alleged to have been made under thi 
8rd section of 6 k 7 Wm. 4, c. 96. The case came on to be argued upon a demums 
to the return, but the argument was substantially upon the goodness of th 
writ, and that was made to depend on the true construction to be given to th 
section above mentioned. The facts appearing in the writ are shortly these:^ 
Bangor parish is within the union of Bangor, for what purposes formed is Ml 
stated, but it was taken to be a union for administration of relief only ; andk 
1838, the churchwardens and overseers made a representation, through til 
guardians of the union, to the Poor-law Commissioners, that a survey mi 
valuation of the rateable property were necessary to be made ; whereupon, til 
Poor-law Commissioners ordered the making of it, and directed the guarditfi 
to appoint a proper person for the purpose, to contract with and pay him, mi 
that the money should be provided lor by a charge on the poor-rate of tU 
parish, which charge should contain the provision required by the section ii 
question, for the payment of the interest and the whole principal within iifi 
years. An appointment and contract have been made and entered into; the wofk 
has been done, and the guardians have been sued on that contract. After many 
inefiectual attempts to procure funds from successive parish officers, by way of 
charge on the rates, tne guardians have ordered the defendants to make a 
separate rate for raising the required sum ; which order the defendants han 
disobeyed, and the mandamtM is for the purpose of enforcing obedience to that 
order. This section is framed with remaricable carelessness, and it is impossibk 
to determine with certainty its meaning in all parts. It begins with supposing 
a representation made eitfaier by guardians of a union or parish, or a majoritj 
of the parish offic^^ competent to make the rate, and then, without any enum^ 
ration of these three bodies, or direct rrference to them all, it empowers tbfi 
Poor-law Commissioners to direct *^ 9uch gnardians "^ to appoint a fit persoa, 
and to make provision for paying the costs, either by a separate rate, or by a 
charse on the poor-rates, as ^^tkeff may see fit." It may well be doum 
whether the woras ^* such guardians^ are not used by way of reference to d 
the particular bodies before enumerated, and whether the order of die Poor4ai 
Commissioners ought not to issue to that body, whichever it was, fiom whofl 
the representation comes. They clearly must include both descriptioes d 
guardians ; and the doubt is the stronger when it is remembered that, at the 
time of the Act passin^^ a large proportion of the parishes in England were not 
combined in unions. If this be the true meaning, then, as the representation 
in the present instance came from the parish of6c»^ the order was bad for hmg 
addressed not to them, but to the guardians* Supposing, however, ibe order 
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veil made in this respect, a more serious doubt arises on the meaning of 
>rd8 •* as they may see fit ;^ do they place the discretion, which is to 
line the mode of raising the funds, in the Poor-law Commissioners^ or in 
lardians — in those who issue the order in the first instance, under which 
rvey is made, or in those to whom it is issued ? " The guardians^ are the 
pressed antecedent ;. but if the words " it shall be lawful for the Poor-law 
issioners^ are to be read as governing each clause of the sentence, then 
eoome the last antecedent ; so that the application of the ordinary rule of 
tictiou will not solve the difficulty. It appears to us not to be necessary 
ress any decided opinion on this question ; for if we agree with the pro- 
's that ^^ as they may see fit^ may be read as if it were ^^ as the guardums 
** still it is clear that the guardians can only acquire the discretion in 
uence of a direction from the Poor-law Commissioners ; these last must 
rect them to provide for the payment in one or other of the two ways, 
b^to their discretion, before they have power to provide for it in either, 
le Foor-law Commissioners have made no such order. They have ordered 
|e upon the rates, and assuming that to be bad, it only leaves the order 
suardians as issuing from them eof mero matu ; then, as all their power 
u from the statute, and the statute gives them no such oririnal power, 
IB to us that this order of theirs was clearly invalid. This mode of 
B makes it unnecessary to decide on the validity of the order of the 
iw Commissioners. The guardians, of course, must contend that it is 
part ; but it has never been removed by certiorari into this court and 
d ; and the defendants, therefore, contend that by the 105th section of 4 & 5 
ki» c. 76, it must be obeyed, even if bad. That section, indeed, only 
es in terms for orders removed by certiorari; whether it extends to 
bad in themselves, but not removea, it is unnecessary to determine; if it 
t becomes an additional reason for holding the order of the guardians, 
is made in contravention of it, invalid ; if it does not, and we may set 
s in this coUateral way, still it leaves the guardians without any authority 
;e the order in Question. We are of opinion, therefore, that our judgment 
le for the defendants. 

Judgment for defendants. 



COURT OF QUEEN'S BENCH. 

January 16 and 20, 1646, and Fekruary 28, 1847. 

Gosling «. Veley. 
[bsaintrse chubch-rate cask.} 

Chureh'raie — JDuiy of pariakionier9—Votn — Majoritjf — Corporate elieiiont. 

t^ law in eorporaii or other electione ie^ that where an elector , brfore voiimg^ recewee dm 

• that a particular candidate ii diegmUifled, yei will do nothing but tender hie ffotefor himt, 
M# be taken voluntarily to ahetain from exercisinf hiejranehiee: and, therefore, hoWHer 
^ ke nuty in fact dkwemi, and in however etremg terms he may expreee hie iKmsm/, he nmei 
\m to aeeent to the eleeUon qf the oppoeing and qualified eandidatOf for he wHl not take tha 
^omree hy which it can be retisted — that is, the helping qf the election qf eome other person. Jf 
iif««l(/fea/toii depends t^on a fact which may be unknown to the elector, he is entitled to 
r, mmI his assent will not be implied in absence ef such notice ; but {f the disfualiflcaiion be 

• aori whereof notice isiobe preemmed^ none need esproeelff be given. 

k ekmrch being out qf repair, and the parishionere refusing to make a rate to rqtair it, or 
ie the things necessary for divine service, a monition issued, after due notice, upon a decree qf 
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the Cofuisiorial Court qf London, requiring the ehurchwardene to take the neeet tmy eteps/or 
repairing the church and providing neeeeeariee for the decent celebration of divine eerviee theriin, 
and, among other things, to call a vet try for a certain day, place, and hour, for the purpose f^ 
making a rate — and requiring the parishioners to meet in such vestry, and then and thire to make 
a rate for the purposes aforesaid. A vestry was duly held, in pursuance of suck monition, and 
the churchwardens produced, and exhibited to the parishioners assembled, a survey and estimate of 
the repairs and other expenses. The necessity for the repairs was not disputed or denied, nor wet 
any objection made to the amount of the estimate, A rate of two shillings in the pound was then 
proposed and seconded, for the necessary repairs qf the church, and the providing necessaries far 
the decent celebration of divine service therein ; and thereupon an amendment was moved and 
seconded, to the effect that all church-rates were unscriptural, and that, therrfore, the vestry do 
rrfuse to make a rate. This was carried by a show of hands, and no poll demanded. The giMt- 
tion was then put, if there was any other amendment, and none being made, nor any other proposi- 
tion to fulfil the objects for which the meeting was held, the churchwardens and others, behtg a 
numerical minority, and in spite of the protest of their opponents, made a rate qf two shillings » 
the pound. 

The churchwardens having proceeded in the Ecclesiastical Court, on a suit for subtraction qf ekurdk* 
rate, and the libel being re;ecled in the Consistorial Court, they appealed to the Court of Arches, 
and the decision below was reversed, THe defendant below then tilled for a prohibition to stay 
proceedings:^ 

Held, upon demurrer to the declaration in prohibition — 

First. That the repair of the church is the imperative duty of the parishioners ; and deKkeroHon 
whether a rate should be made for repairs, admitted to be needed, was no part of their duty when 
assembled in vestry in obedience to such monition. 

Second. That as the course pursued by the majority was contrary to their duty, and beyond their 
competency as vestrymen, they had, in accordance with the principle qf law as to corporate elec- 
tions, thrown away their votes, and in contemplation of law assented to what the minority did, as 
much as if they had been silent, and that the rate, therrfore, was good, as in law made by tiis 
majority. 

Third. That whatever questions might arise, if some other mode qf providing for the olffeets for 
which they were assembled had been proposed, in the absence of any such proposition, and with the 
admission qf the opposing party that the repairs were needed, and the amount named necessary, the 
money-rate was a lauful mode qf providing for both the objects, and, under the circumstaneeo, wm 
legally made. 

Fourth. That it was the duty of the chairman to have refused to take the sense of the vestry upen 
that which was called an amendment ; but that his allowing the question to be put could not enlarge 
the powers qf the vestry, nor prevent the opposing party ^om voting upon such matter dsUyprOm 
posed as was within the purpose for which they were assembled. 

Fifth. That in strictness of form the original motion ought perhaps to have been moved again ; but 
that, as the first amendment was in effect the withdrawal of the majority from the meeting, the 
repetition of the original motion in terms would have been merely useless, and was clearly wsneees* 
saryfor the validity qf the rate. 

Sixth. The same general rules apply to the proceedings of all meetings assembled to deliberate a^ 
vote, in the performance of a defined duty. 

IN Prohibition. — The declaration stated that on the 10th day of January, 
A.D. 1842, the now defendants had cited the now plaintiff as a parishioner 
inhabitant of the parish of Braintree, in the county of Essex, into the Con- 
sistorial Court of London, to answer the now aefendants in a cause of 
subtraction of church-rate ; that the now plaintiff there duly appeared, and 
the Court was prayed by the defendants to admit a certain libel against the 
plaintiff, which lil>el complained against the plaintiff that the parish church of 
braintree had been out of repair since 1834, which was the date of the last 
rate being granted ; that between 1884 and 1837, on several occasions, the 
parishioners had refused to make a rate ; that after such refusal on the 2nd day 
of June, 1837, the churchwardens of the said parish did on the 10th day of 
the said month of June, and when the parishioners of the parish were not in 
vestry assembled, rate and tax all and every the inhabitants and parishioners of 
the said parish, for and towards the necessary repairs of the church of the said 
parish, and other purposes ; that a suit was then instituted in the Consistorial 
and Episcopal Court of London to enforce such rate, against Joseph Davey 
Burder ; that a writ of prohibition from the Court of Queen^s Bench to stay 
such suit was afterwards issued, and upon writ of error brought, was affirmed b^ 
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the Exchequer Chamber ; (a) that no writ of error was brought therein, and 
the church still remaining out of repair, and the facts being brought before the 
Consistorial Court, a decree issued against the now defendants, churchwardens 
of the said parish, in especial, and the parishioners of the parish in general, 
citing them to appear and shew cause why a ^* monition should not issue under 
seal of the said last-mentioned court against them, the said churchwardens, to 
take the necessary steps towards putting the said parish church of Braintree 
into repair, and for providing necessaries for the decent celebration of divine 
senrice therein ; and amongst other things to call, by giving due notice thereof 
acooitliDg to law, a vestry for a certain day, and at a certain place and hour, to 
be specified in such monition, for the purpose of making a rate for and towards 
the necessary repair of the said church, and for and towards providing neces- 
saries for the decent celebration of divine service and offices therein, and for 
and towards the other expenses necessarily and legally incident to the office of 
churdiwarden for the current year ; and against the said parishioners, to meet in 
TestiT to be holden in pursuance of such notice, on the day, and at the place 
and Dour so as aforesaid to be specified in the said monition, and then and there 
to make a rate for and towards the purposes aforesaid ;^ and intimating to the 
parties so cited, that upon non-appearance, or no sufficient cause shewn, the 
monition would be decreed to issue ; that the said decree was duly executed, 
and returns thereto entered ; that the now defendants appeared, and alleged 
themselves ready and willing to submit to the commands of the said Court ; 
that no appearance was made by or in behalf of the other parties : whereupon the 
said monition was decreed to issue, and did issue against the now defendants in 
especial, and all and singular the parishioners of the s^d parish of Braintree 
in general, and was duly served and returned into court. It further alleged 
that the said church still continuing in urgent need of repair, and the said 

I churchwardens of the said parish having no funds in hand to effect such repairs, 
they, the said churchwardens, and divers of the most substantial and others of 

I the parishioners and inhabitants, rate-payers of the said parish of Braintree, 
did, on the 15th day of July then last, to wit, in the year 1841, meet together 
in vestry, in the vestry-room of the said parish, pursuant to public notice 
previously and duly given according to law, and in obedience to the monition 
aforesaid, at which meeting the aforesaid Reverend Bernard Scale, the vicar of 
the said parish, was present and took the chair; that the parishioners and 
inhabitants, rate-payers of the said parish, who attended the said meeting, 
being very numerous, the same was adjourned to, and held in, the body of the 
said parish church ; that upon and immediately after such adjournment, the 
Keverend Bernard Scale, the vicar, being then also present and taking the 
', the aforesaid monition, and also the notice concerning the said vestry, 
read ; and that the said now defendants, in the said lil^l described as the 
diurdiwardens of the said parish, did produce and exhibit to the said meeting 
a sarrey and estimate (which it was in the said libel alleged had then been 
recently made by a person of competent skill and experience) of the repairs neces* 
sanr to be immediately done to the said parish church, and of the expenses thereof, 
winch expenses, as was in the said libel alleged, were computed to amount to 
the sum of 718/., and that they did also produce and exhibit to the said meeting 
an estimate of other necessary and lawful expenses incident to the execution of 
their said office for the current year, amounting to the sum of 20/. 6s. That' 
the necessity for such repairs was not disputed nor denied by any of the 
persons present at the saia meeting, nor was any objection made by any of such 

' (a) The proceedings In the Court of Queen's Bench and the Exchequer Chambeif will be foond AiDj 
reported in Bmrder t. Veley (12 A. & E. pp. 333—316). 
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persons to the amount of such estimates, or either of them; tJiat the said 
parishioners, still continuing in vestry assembled, the said defendant, Augustus 
Charles Veley, in the said hbel described as one of the diuj^wardens of the 
said parish, proposed that a rate or assessment of two shillings in the pound 
should be maae on all property liable to contribute to a ^nrch-rate, for 
and towards the necessary repair of the churdi of the said pariah, and far 
providing necessaries for the decent celebration of divine service and offices 
therein, and for and towards the other expenses necessarily and legally incident 
to the oiBoe of churchwarden for the current jrear, and that the said naodoa 
was seconded by Richard Lacy, in the said libel described as a parishioner and 
inhabitant rate-payer of the said parish, and that thereupon an amendment was 
moved by Samuel Courtauld, in the said libel described as a parishioner of and 
occu[Her of rateable premises within the said parish, and seconded by £dwaid 
George Gring, in the said Ubel described as also a parishioner and inhabitant 
of the said parish^ in the words or to the effect following : 

^' That all compulsory payments for the support of the religious services of 
any sect or people appear to the majority of tnis vestry to be unsanctioned by 
any portion of the New Testament Scriptures, and altogether opposed to and 
subversive of the pure and spiritual character of the religion of Christ ; but 
that for any one religious sect to compel others, which disapprove of their fbnna af 
-VMMTship, or system of diurch government, or which dissent from their reKgiooa 
principles and creeds, to nevertheless submit to support and extend theo, 
appears to this vestry to be a yet more obvious invasion d religious freedom, 
and violation of the rights of craiscience ; while also it appears to be a groai 
injustice to Dissenters, as citizens, to compel them to pay for the rdigfoaa 
services of others, in which they have no part, while tney build their own 
chapels, support their own ministers, and defray the charges of thear ova 
woraiip. Tnat compulsory church-rates, and more especially such rates upea 
Dissenters, thus appearing to be, as a tax, unjust, and, as an eoelesiastical innx^ 
sition, adverse to religious liberty, and contrary to the spirit of Christiamtyy 
this vestry feels bound, by the higliest d^ligations of social justice and ef 
religious princi|de, to refme to make a rate, and does refuse acocmlingly.*^ 

It further allied that a riiow of hands was thereupon taken upon the said 
amendment, and that a great majority of the parishioners and rate-payers then 
and there present was dedared by the chairman, as the fact was, in fovour of Ae 
said amenament, whidi was thereupon declared to be carried, and that no person 
then and there present demanded a poll on the said amendment,, or asserted or 
intimated that the same was not duly carried ; and further alleging that 
innnediately after the premises then next before pleaded, and while tlw said 
parishioners still continued as aforesaid in vestry assembled, the question was 
then and there put, whether any other amendment was proposed, or any odier 
proposition as to the amount of rate was made ; that no affirmative answor 
was returned to such question, nor was any other motion or proposition made 
for or towards discharging the oUigation cast by law, and the custom of the 
realm, upon the said parishioners, of repairing their parish churdi, and of pnivid- 
ing necessaries for the decent celebration of divine service and offices therein, and 
for and town*ds the other expenses necessary and legally incident to the office 
of churchwardens for their year of office ; that the majority of the said vestiy 
having, by the acts and means aforesaid, refused to furnish the diurchwMtlcBi 
of the said parish with the necessary funds as aforesaid, the now defendants, 
tke churchwardens aforesaid, and other of the rate-payers and parishioners of 
the said parish then and there present in vestry, on the said 15th day of July^ 
did, in obedience to the aforesaid resolution and in discharge of the afbieaaid 



G06UN0 A TILET* 117 

otdigatioD^ cast upon them and th^ other parishioners of the said parish by the 
law and custom of this realm, at the said meeting of the said parish, and while 
the parishioiiers so continued as aforesaid in vestry assembled, rate and tax all 
and every the inhabitants and parishioners of the parish of Braintree aforesaid 
liable to contribute to a church-rate, for and towards the necessary repairs of 
the churdi of the said parish, and for and towards providing necessaries for 
the decent celebration of divine service and offices therein, and for and 
towards die other expenses necessarily and legally incident to the office of 
cfaorcfawniden for the current year, the several sums of money mentioned in the 
and rate, beii^ a rate or assessment of two shillings in the pound on the annual 
value of all rateable messuages, lands, and tenements and hereditaments occupied 
within the said parish, for and towards the purposes aforesaid ; and that accord- 
ingly, a rate of two shillings in the pound was then and there produced, made, 
«tt signed by the said vicar and churchwardens, and other of the parishioners 
and nte-payers then and there present. The libel further alleged the povoty 
of nmy m the inhabitants ; the assessment of the plaintifiP at the sum o£ 
tti, 14s., in respect of a certain messuage or dwelling-house held, occupied, or 
fligaged by him in the said parish ; that the said rate (meaning the said pr&> 
toided rate) was confirmed and allowed by the Vicar-General and Official 
-Principal, about November 10, 1841 ; that the now defendants were duly 
jppointed churchwardens for 1841, and that the payment of the said sum 
Jt money was refused and withheld by the now jdaintiff, and that thereby the 
fiaiDtiff was subject to the jurisdiction of the said Consistorial and EfHsoopal 
Courts ; and the now defendants thereof further alleged that all and singular the 
premises in the said libel were true, public, &c, of which legal proof being 
loade, the party proponent thereby prayed right, &c., and that the now plaintiff 
be condemned in the payment of the said sum of 23/. 14s., and the costs, 8ec. ; 
aad the party proponent not thereby obliging himself to prove all and singular 
the premises, prayed that so far as he should prove, &c., he might obtain, &a 

That in part proof of the said premises, the now defendants exhibited and 
annexed a copy of the proceedings of the vestry on the 18th day of May. 
(The whole proceedings at the vestry were then set out, the substance of whidi 
has already been given.) In furtiber proof, was exhibited the original rate 
referred to in the libel, which was as follows : — (Then followed the specification 
of the rate, the allowance thereof by the churchwardens, the confirmation by die 
Ecclesiastical Court, and an approval by certain of the inhabitants who were 
not at the meeting). 

The declaration further stated, that the admission of the libel was opposed by 
the counsel for the now plaintiff, and rejected by Stephen Lushington, the 
Vicar-General and Official Principal, on the 4th day of May, 184S; that 
afterwards the now defendants appealed to the Arches Court of Canterbury, 
bifore Sir Herbert Jenner Fust, Official Principal thereof, and after appearance 
by the now plaintiff was duly put in, further proceedings in the Consistorial 
Court were stayed by inhibition from the Court of Arches ; and afterwards, on 
tht 19th day d£ November, 1842, the appeal was heard, and the said Herbert 
Jienner Fust, on the 25th day of March, 1843, reversed the said order or decree 
of the said Stephen Lushington, and retained the said principal cause, and 
admitted the sskI first-mentioned libel and exhibits to proof, and assigned a day 
to die plaintiff to answer. The declaration concluded : '^ And the now plaintiff 
says that the same rate, so made as aforesaid, was and is a rate attempted to be 
imposed and enforced without any competent autliority on that behalf, and 
was and is altogether void ; verification ; that proceedings were going oOy 
and prayer of judgment for a writ of prohibition to the said Official Principal 
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of the said Arches Court of Canterbury » inhibitiDg him from proceeding 
further in the said cause of subtraction of church-rat^ 

General demurrer and joinder.— The plaintiff's point of argument was, that 
the rate was void, upon the ground that after a church-rate has been refused by 
a majority of the parishioners, in vestry duly assembled, the churchwardens 
and a minority of tne said parishioners so assembled had no power by common 
or statute law to make a valid rate. The defendant's points were, that the rate 
made on the 15th of July, A.D. 1841, as in the declaration mentioned, was a valid 
rate ; and also that a minority of the said parishioners, assembled under such 
circumstances as those particularly mentioned, and set forth in the said declara- 
tion, had power to make the said rate. 

January 16, 1846. 

The Attorney-General (Sir F. Thesiger), with whom were C W. Johfuon 
and IV. Ogle, for the defendants, in support of the demurrer. — The question 
in the case is, whether what the churchwardens and the numerical minority did 
upon this occasion, after the refusal of the majority to make any rate, amounted 
in law to making a church-rate. The question is now fairly before the Court, 
not as in Reg. v. Thomas (3 Q. B. 589), where this Court refused to issue a 
mandamus to compel the levying of a rate made under somewhat similar cir- 
cumstances. That refusal was grounded upon the Ecclesiastical Court having, 
at that time, decided against the validity of such a rate (Veley v. Goslingi, 
3 Curt Ecc. Rep. 253) ; but that has since been reversed (3 Curt. Ecc. R^ 
S04), and hence the present proceeding. The legal duty of the parish to repair 
the church is clearly settled now, and they cannot evade this duty by sucn i 
course as that attempted here. The passage in the judgment of the Exchequer 
Chamber, although extra-judicial, is entitled to great weight, and it will be 
found to be in accordance with legal principles. That is as follows : — *< We 
do not enter into the discussion whether a rate so made by the churchwardens 
at the parish meeting, where the parishioners were then met, would have been 
valid or not, or how Sir such case may be analogous to that of the members of 
a corporation aggregate, who being assemblea together for the purpose of 
choosmg any oiOncer of the corporation, the majority protest against ana refuse 
altogether to proceed to an election, in which case they have been held to throw 
away their votes, and the minority, who have performed their duty by voting, 
have been held to represent the whole number. It is obvious, indeed, that there 
is a wide and substantial difference between the churchwardens alone, or the 
churchwardens and minority together, making a rate at a meeting of the 
parishioners where the refusal talkes place, and the churchwardens possessing 
the power of rating the parish by themselves at any future time, however 
distant. It is unnecessary, however, to discuss this point, as the facts of the 
present case do not bring it before us; it is sufficient to say, whilst we 
give no opinion upon it, we desire to be understood as reserving to our- 
selves the liberty of forming an opinion whenever the case shall occur.^ 
It must be taken as the clear law that the parishioners, ^^ that is, the actual 
residents within, or the occupiers of land and tenements in every parish, are 
bound to repair the body of the parish church whenever necessary, and to 
provide all things essential to the performance of divine service therein ;'^ as 
was laid down m the judgment of the Exchequer Chamber, upon the forma: 
attempt to enforce a rate for this church. {Veley v. Burder, 12 A. & E. 800.) 
Can tney get rid of or evade the performance of this duty by refusing to give 
their votes in a proper manner ? It is a part of the common law ; it is not a 
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question for them to decide whether they shall repair it or not ; they have only 
to determine the mode of effecting the repairs, *^ most conveniently and fairly 
between themselves.^ It is the right of every parishioVier that their fellow- 
parishioners shall join in such repairs ; they all have a rieht to resort to it for 
paUie worship, and there is also a common-law right of ourial in the church- 
yard. What was said by the Court of Exche<|uer Chamber is supported both 
by principle and authority. Could the parishioners be justified m destroying 
tne churcA ? and what difference is there between actual destruction, and su(£ 
permissive waste as leaves it in ruins ? It will, however, be contended that such 
rate was not made by the majority, as is necessary ; but it is submitted that the 
course taken by the opposing party amounted to an assent to the rate. In 
Veley v. Burder (12 A. & £. S05), the Court said, there can be no doubt <^ as 
to the validity of a rate imposed by the churchwardens alone, where a meeting 
rf the parishioners has been duly convened in vestry for the purpose of making 
mch rate, but where none^ of the parishioners have thought fit to attend and 
opresB an opinion.^' There is no difference in principle between that case and 
tha. They assembled, and whilst the necessity of the repairs and the amount 
Rqcdred were undisputed, they refused to entertain the question at all. To all 
practical purposes they were absent, as they would do nothing towards the 
per form ance dF the duty. Their position is, as was said in the passage already 
dted, analogous to that of the members of a corporation aggregate, who throw 
nray their votes when they refuse to proceed to an election, or wilfully vote for a 
disqualified person. He cited Rex v. Parry (14 East, 549) ; Oldknow v. Wain- 
wngki (2 Burr. 1017); Rex v. Hawkins {\0 East, 211) ; Rex v. The Church- 
wnSrdena of St Margaret (4 M. & S. 250) ; Roberta's case (Hetley, 61) ; Rogers 
?. Daoenant (1 Mod. 194) ; Pierse v. Prouse (1 Salk. 165 ; S. C. Holt, 189 ; 
Comberb. 344 ; 1 Lord Raym. 59) ; Blank v. Netccombe (12 Mod. 827 ; 
8. C. Holt, 594) ; Dawson v. Wilkinson (Cas. T. Hardw. 881 ; Andr. Ill) ; 
l%ursfMd V. Jones (1 Ventr. 867) ; Gawdem v. Selify (1 Curt. Ecc. Rep. 272), 
The SoUcitor-General (Sir F. Kelly), with whom were Baines and T. J. 
Arnold^ contri.. — This is an attempt to impose a tax without the consent, 
expressed or implied, of the party taxed. The common-law liability of the 
puisfaioners to repair the church cannot be denied now, but we contend that, 
if they refuse to execute their duty, no one else can force them to perform it in 
this way. The record shews that the question was not directly put to the 
meeting, as it should have been, after the amendment. [Lord Denman, C. J. — 
They, oy their amendment, refused to grant any rate. Patteson, J. — I take 
it to be stated, in effect, that the vestry refused to make any ratej It is not 
far the now plaintiff to produce authority against the imposition ot this tax, it 
is for tbe other side to produce authority that there is none ; and as instances 
most have occurred of similar resistance, this absence of authority is a strong 
argument for the plaintiff. With the single exception of Gawdern v, Selby^ 
» much commented upon in the previous proceedings in this case (see 
Felly V. Burder), there is nothing hke a decision in favour of such a right. 
As to the dancer of the church falling into ruins, the remedy must be sought 
fir at the hands of the legislature. All the arguments drawn from the duty to 
repair were used in the case of ship-money. [Colebidge, J. — Are the Com- 
mons bound to grant the supplies ?] The national debt must be paid by tax. 
[CoLEKiDGE, J. — Where do you find any obligation to pay it in a legal sense ? 
Patteson, J.— It seems by the record that they say they know the law, but 
thdr conscience restrains them ; but is not the law to be enforced ?] A county 
itte might be refused for necessary purposes, but a minority could not force it 
upon t& others. [PattesoN, J.— *The analogy fails there. You may indict 
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in one cafie, and not in the other.] If the old power of interdict is now usekss, 
a new remedy must be providea by the legislature. To hold this rate good, 
would be contrary to the decision in Veley v, Burderj for there is no distinction 
between a rate made by the churchwardens out of vestry, and the church waideas 
in vestry, but against the voice of the vestry as expressed by the votes of the 
majority. He cited Roberia's case (HetL6l); Rogers y. Davenani (1 Mod. 
194); Pierse v. Prouse (1 Salk. 165); and passages from Veley v» Burd», 
Gawdern v. Selbg (1 Curt. Ecc Rep. S94) is no authority, and has faea 
idready commented upon by Dr. Lushington. (See Braintree Ckuroh^ate caie^ 
by Jonnson, p. 78.) But it is sought, oy analog to cases of corporations, to 
transfer the power of the majority to the minority. If a mandamus were to 
issue to affix the corporate seal, could the minority do it upon the refusal of the 
majority ? But here, the rate neva.* was properly put to the meeting, after 
the amendment had been carried. {Rea v. Fowcroft^ St Burr. 1014; itsr 
T. Monday^ Cowp. 530, were cited.) 

The Attomey^General (on the following day, January 27) replied* — The 
technical objection taken, that the rate was not put to the meeting properly, 
fiuls ; because, from the whole course of the proceedings, the vestry had almdy 
declared that it would be useless to do so. The monition had issued, and toe 
meeting was held for the specific object. He then commented on the analogy 
with proceedings at corporate elections (see the judgment, infra). 

Cur. adv. vulL 

Judgment^ Feb. 8, 1847. 

Lord Denmak, C.J. — We will now give judgment in the case of Gadmg 
v. Vetpy^ which, from its importance and its difficulty, and from other circuoh 
stances, has been delayed longer than it would have been under ordinary di^ 
cumstances. We think it necessary, in doing so, to go into the history of the 
transactions which have given existence to the cause, and we will first observe, 
that we think it right to examine minutely the allegations on the record, as on 
that alone our decision must turn. The question in the case is, whether the rale 
mentioned in the declaration has been well made ; and before we enter into the 
examination of the particulars, it may be as well to state, that we concave it to 
be now clearly settled that a church-rate can only be made by the church- 
wardens and parishioners in vestry assembled : understanding the former tem 
to include the latter also, if no other parishioners attended, after due nodoe to 
attend ; and understanding the latter term to include occupiers, thoush not 
personally resident in the parish. When so assembled, the major part wm bind 
the minority and the whole parish, for the purpose of making the rate, and everj 
legal incident thereto. Unless, therefore, the present rate can be shewn to b^ 
in a legal sense, made by the majority of those assembled in the vestry, on the 
occasion mentioned in the declaration, and taking part in the proceedings Ibr 
which they were then assembled, it is not a valid rate ; and the burthen of 
proof is certainly cast upon those who affirm its validity. 

Upon the argument of this case, the counsel for the defendants did not dirink 
from meeting his opponent on this principle. " Majority,^' he truly asserted to 
mean legal majority, and he contended that although there might be numerically 
more vestrymen present who were in intention adverse to the rate than those wiio 
▼oted for it, yet that the majority of votes legally expressed was in its favoar. 
This position he sought to estaUish, by shewii^ that the vestrymen who weie 
so adverse had thrown away their votes ; and he likened this case to those wfakh 
have been decided with regard to oMrporate assemblies for corporate elect]oiis,er 
the meetings of freehdders or burgesses in elections of members of the House of 
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Go m mcw M * And in the first |^ee it may be convenient to examine the principle 
upon which this rule as to corporate and other elections appears to have been 
eatablidied, and tiien, after stating the facts which the pleadings disclose with 
rward to the proceedings now in question, to see whether it is properly appli- 
cable to those fiMTts, so as to be the groundwork of our decision. 

First, the cases in which the rule has been either stated or applied, in regard 
to corpor a te elections, are very numerous. It may be sufficient to refer to four 
of the most important, either for the argument or the judgment. {Oldknow 
T. WainwriglU^ 2 Burr. 1017 ; Rem v. Monday j Cowper, 5S0 ; Reop v. Hawkins^ 
10 East, 211 ; and Rea v. Parry and Phillips^ 14 East, 594.) 

The result of those decisions appears to be this : where a majority of the 
d sctora vote for a disqualified person, in ignorance of the f&ct of disqualification^ 
tke dection may be void, or voidable ; and in the latter case may be capable of 
lidng made good according to the nature of the disqualification. The objection 
xmj require ulterior proceedings to be taken before some competent tribunal, in 
omr to be made available, or it may be such as to place the election of the 
ondidate on the same footing as if it had never existed, and the votes for him 
use a nullity. But in no such case are the electors who vote for him deprived 
of their votes ; if the fact become known, and is declared while the election is 
8t31 ineom|4ete, they may instantly proceed to another nomination and vote for 
another candidate ; if it be disclosed afterwards, the party elected may be 
ousted, and the election declared void ; but the candidate in the minority will 
mC be deemed ipsofado elected. 

But where an elector, before voting, receives due notice that a particular 
andidate is disqualified, yet will do nothing but tender his vote for him, he 
Bast be taken vohmtarily to abstain from exercising his franchise ; and> there- 
Cne, lH>wever strongly he may in fact dissent, and m however strong terms he 
aaj express his dissent, he must be taken to assent to the election of the 
opposing and qualified candidate, for he will not take the only course by which 
it can be resisted, that is, the helping of the election of some other person. He 
is p r esen t as m elector; his presence counts as such to make up the requisite 
mi Bi b cr of Sectors, where a certain number is necessary ; but 1^ attends only 
as an elector to p e i ' foi m the duty which is cast upon him by the franchise he 
emoys as elector. He can speak only in a particular language ; he can do 
auj some particular acts ; any other language means nothing ; any other act 
is flMrelj null. His duty is to assist in making an election ; if he dissents 
froiD tiie choice of A., who is qualified, he must say so by voting for B., who 
ii also mialified ; he has no right to employ his franchise merely in preventing 
m eleetion, and so defeat the object for which he is empowered ana bound to 
attend. And this is a wise and just rule in the law. It is necessary that 
J p c tfaos should be duly made, and at the legal periods ; the electoral meetinjj;^ 
is held for that purpose only ; and but for this rule, the interest of the pubhc 
ad the purpose of the meetmg might both be defeated by the perverseness or 
eoRnption of electors who may seek some unfair advantage by postponemenL 
H then, an dector will not oppose the election of A., in the only legal way, he 
tfci U fw s away his vote by directing it where it has no legal forccj and by so 
daii^ he voluntarily l4ives unopposed, id esf, assents to, the voices of tl^ 
otter electors. Where the disqualification depends upon a fact which may be 
unknown to the dector, he is entitled to notice ; for without that, the inference 
of assent could not be fairiy drawn, nor would the consequence as to the vote 
be just ; but if the disqualification be of the sort whereof notice is to be pre- 
nwatd, none need expresdy be given. No one can doubt, that if an elector 
mnid nominale and vote for a woman to fill the office of mayor, or burgess in 
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Parliament, his vote would be thrown away ; for the {act would be so notorious, 
that every man must be presumed to know the law on that fact. It follows 
from these observations, that the true ground of decision is that stated by Lord 
Mansfield in the case first cited, that whenever electors are present and do not 
vote at all, they virtually acquiesce in the election made by those who do. In 
that case, the numerical majority contented themselves with protesting against 
the election of him for whom the minority voted. In the case of Taylor v. 
The Mayor of Bath (3 Luders, 3S4), the counsel in the arfirument took a 
further distinction between not voting at all and voting for a disqualified can- 
didate; and they admitted that silence might weU beheld to give consent; 
but that voting for the other candidate was an express negative ; it was the 
only way, they said, of voting against one, to vote for the other. But the 
Court overruled that distinction ; to vote for a person who was not qualified, 
they said, was the same thing as if a person did not vote at all, which it was 
admitted would have been a constructive assent. It will not escape observation 
in all these cases, that the law requires the concurrence of the majoritv of 
electors present to make an election good ; and in none of the cases could it be 
stated as a tenable proposition that the minority could bind the majority, or 
make an election good against their votes, and in all of them that the numerical 
majority were de facto opposed to the election made, yet that fact was never 
considered as rendering tne election in law other than by actual majority. 

Whether the rule we have now been examining would apply to the pro- 
ceedings of a vestry assembled to make a church-rate, was a question first 
suggested by the Court of Error in the case of Veley v. JSurder, In point of 
authority it can be put no higher than as a question fit for inquiry ; at the 
same time due weight must necessarily be attached even to such a suggestion 
of so high an authority, made in so elaborate a judgment upon a matter so 
important, — especially as it was obvious he must have foreseen the suggestion 
must lead to a course of expensive experiment, as it has done in the present 
case. Thus far important, and no further, do we consider the passa^ alluded 
to in that judgment to have been. Undoubtedly some weight must be allowed 
to the observation that though there have been periods when great difficulty 
existed in procuring the making of church-rates, this principle, thoiigh easy of 
application, never appears to have been resorted to, or thought of. But, in the 
first place, the rule itself, as applicable to elections of any kind, does not 
appear to have received any judicial sanction until long after the temporary 
difficulty with regard to church-rates had died away. Secondly, the peculiar 
mode of proceeding, which may be considered as equivalent to the throwing 
away of votes, does not appear to have ever been resorted to before the present 
occasion ; and besides, those who are familiar with the manner in which our 
common law has been built up and declared by judicial rules, will be aware 
that the mere lateness of time at which a principle has become established is 
not a strong argument against its soundness, if nothing has been previously 
decided inconsistent with it, and if it is itself consistent with legal analogies 
These, however, are on both sides but in the nature of make-weights, which 
will not of themselves dispose of the question, the cardinal point of which 
appears to be this — whether, under the circumstances stated in the declaration, 
it was conclusively the duty of the parishioners of Braintree, assembled io 
yestr]r on the occasion referred to, to make the rate proposed to them* 

It is necessary, before proceeding with the inquiry, to see exactly what ait 
the facts stated. The declaration which is demurred to generally sets out the 
libel ; and the question is, whether it was proper to admit that to proof: the 
allegations in it must for the present purpose be agreed on as true. It coin* 
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menoes with stating the want of repair to the church, which had continued 
increasing from the month of May, 1834 ; the holding of vestries, and the 
refusal to make any rate for the repairs of the church, and for providing 
necessaries for divine service ; the making a rate by the churchwardens alone, 
in June, 1837, out of vestry, after the refusal by the parishioners in vestry; 
the proceedings against the parishioners to enforce the payment of that rate ; 
the prohibition that issued from this Court, and was affirmed by the Court of 
Excnequer Chamber; the subsequent vestry, and refusal, in May, 1841, 
although there was a continuing want of repair, and there were no funds in 
the hands of the churchwardens ; the makmg a survey and estimate for the 
purpose, and the exhibition of them to the parishioners in vestry. It then 
alleges the same wants continuing. The matter was brought on affidavit 
befcnne the Consistorial Court of London ; and thereupon a decree issued 
requiringthe churchwardens and parishioners to shew cause why a monition 
fbould not issue against the churchwardens to take the necessary steps for 
putting the church in repair, and for providing necessaries for the decent 
celebration of divine service therein, and, amongst other things, to call a vestry 
{x a certain day, place, and hour, for the purpose of making a rate; and 
against the parishioners, to meet in such vestry, and then and there to make a 
rate for and towards the purposes aforesaid. The decree then warned them 
that unless they appeared to shew good cause to the contrary, the monition 
would be decreed accordingly. It further states the due service of the decree, 
but no cause shewn — the appearances, the submission by the churchwardens, 
the non-appearance of the parishionei's, and the issuing of the monition, its 
service ana return ; and it goes on to state the continuance of those circum- 
stances that made a rate necessary, and the meeting of the vestry in July, 
1841, in obedience to the monition ; and this brings us to the proceedings upon 
which this case arises. The monition and notice of vestry were read, and the 
diurchwardens produced and exhibited a survey and estimate of repairs, and 
other expenses. The necessity for the repair of the church was not disputed or 
denied, nor was any objection made to the amount of the estimate. A rate of 
two shillings in the pound was then proposed and seconded for the necessary 
repairs of the church, and for providing the necessaries for the decent cele- 
bration of divine service, and tne offices therein ; and thereupon it is alleged 
that an amendment was moved and seconded, which, although it is somewnat 
long, it may be right should be read in its terms :—> 



«i 



That all eompolfory payments for the anpport of the relig^ona serviceii uf any sect or people appear 
to the majority of this vestry to be unsanctioned by any portion of the New Testament Scriptures^ and 
altogetber opposed to, and subversive of, the pure and spiritual character of the religion of Christ ; but 



that for any one religious sect to compel others which disapprove of their forms of worship or system of 
church government, or which dissent from their religious principles and creeds, to nevertheless submit to 
support and extend them, appears to this vestry to be a yet more obvious invasion of religious freedom and 
violatiim of the rights of conscience ; while also it appears to be a gross ii^ustice to Dissenters, as dtizens, 
to compel them to pay for the religious services of others, in which they have no part, while they build 
their own chapels, support their own ministers, and defray the charges of their own worship, lliat eom- 
chareh-rates, and more especially such rates upon Dissenters, thus appearing to be as a tax unjust^ 
laa'an ecclesiastical imposition adverse to religious liberty, and contrary to the spirit of Christianity^ 
ttb veatry lisels bound by the highest obligations of social justice and of rdigious principle to refuse to 
a rate, and does refuse accordingly.'' 



The amendment upon a show of hands was declared to be carried, and no 
poll was demanded. The libel proceeds to state that immediately after, and 
while the parishioners still so continued in vestry assembled, the question 
was then and there put, whether any other amendment was proposed, or any 
other proposition as to the amount of the rate made; that no affirmative 
answer was returned, nor was any other motion or proposition made for or 
towards discharging the obligation cast by law and the custom of the realm 
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upon the parishloiiers of repainng their parish ehurcb ; that thereupon the 
parishioners and churchwaraens did, in ooedience to the monition, and in 
diflcharse of the aforesaid obligation cast upon them by law and custom, and 
while the Testry so continued assembled, rate and tax trie parishioners for the 
necessary repairs of the church, and for providing necessaries for the decent 
celebration of divine worship, and voted the several sums c^ money mentioned 
in the said rate, being a rate or assessment of two shillings in the pound, and 
that accordingly a rate of two shiUings in the pound, then and there produced, 
was made and signed by the vicar and churchwardens and others c^ the 
parishioners then and there present, one of the opponents, on behalf of himself 
and others, protesting against this proceeding. This closes the statement of 
the libel as to the circumstances under which, and the manner in which, the 
rate in question was made, and is all that is material in reference to the question 
now before us. We are now to determine bow far the princi{:Je deduced from 
the cases which we have examined in the former part of our judgment is 
properly applicable to the facts contained in this statement. And, first, it is 
essential to determine what is their substance and real import. Upon this^ 
two general remarks at once occur. First, that this was not a vestry called in 
the ordinary way on the mere motion of the parishioners, or any part of them, 
or of the churchwardens, but in obedience to the monition of a superior court 
of competent jurisdiction in such matters — ^the monition specifying the time, 
the place, and the purpose of the meeting. We should have been glad if the 
judgments in the Ecclesiastical Courts had thrown any light on the importance 
of that circumstance, but they do not. The learned judge of the Consistorial 
Court who held the rate illegal, according to Mr. Johnson's report (p. 51), 
noticed it shortly in his most able judgment, and expressed a douot as to the 
propriety of fixing in the monition a my at all for holding the vestry ; and he 
treats the monition as if it were only to the churchwardens to call a vestry for 
the purpoae of making a rate; whereas it goes further, and directs the 
parisnioners, not merely to consider whether a rate shall be made, but then and 
there to make a rate for the purpose aforesaid ; and he sums up by saying : 
*^The rate was made in pursuance of the direction of this Court ; and until 
the contrary shall be decided, I must consider that directiiB as legal, and made 
on competent authority.** The learned judge of the higher court considered 
IJris jKmt to be free from all doubt, (a) and no point was made of it in the 
argument here. If the direction were legal, and made on competent authority, 
and the rate were made in pursuance of that direction, it would seem difficult 
to deny its validity ; and in this there would be much reason, and no injustice 
done. There can be no doubt the Ecclesiastical Court has a general jurisdic- 
tion on the subject-matter : the regularity of the decree and the monition has 
not been questioned, and the latter issues against parties making default. It is 
dear, however, that the learned judge did not intend to be understood as the 
ii^ords, if correctly reported, inignt seem to import ; nor do we mean to rely on 
this fiict as establishing the legality of the rate — and fen* this obvious reason, 
among others, that unless the rate can be truly said to have been made by 
the vestry, that is, by the legal majority of votes, it was not made according to 
tbe directions of the monition ; so that this point will resolve itself into the 
more general one. But although the fact does not in itself establish the 
validity of the rate, it is not without its importance as a circumstance to deter* 
niine tne character of the conduct pursued by the majority, and the true 
import of the amendment which they carried on the motion for imposing the 
rate. 

(fi) See Fielding t. Standen (2 Cvrt 663), and Scale ▼. Veley (1 Thornton's Notes of Cases, 170). 
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To pass to the second and more general pc^ot, to the character of Ae 
proceedings of the vestry. It appears, then, that the meeting being duly con- 
stituted, DO one disputed the necessity for the repairs ; no one disputed the 
amount of the rate, and when a rate o^ Ss. in the pound was proposed, no one 
Questioned the propriety of it ; further, no one proposed that the parishioners 
tfiould in any other mode, by their own labour, or by the contribution of 
materials, if such a proceeding could have been adopted, put the church in 
repair ; but the only objection was to the law which cast on them the burden 
of the repairs, and this ended in their protest against all compulsory church- 
rates, and refusal to make any rate. This objection, imprc^)erly called an 
amendment upon the first proposition, the chairman, perhaps improperly and 
unwiady, took the sense of the meeting upon, and it prevailed on a show of 
hands. No poll was demanded by the churchwardens ; out the chairman gave 
fall opportunity to any vestryman to offer a more legal amendment, and none 
bong proposed, the party in favour of the original proposition reverted to it, 
md made and signed the rate of two shillings accordingly — the majority offering 
DO further opposition, for their protest cannot be properly so caDed, being 
unaccompaniea by any proposal, and nothing more than a perseverance in 
abstaining from all participation in the business of the day. Now, it is per- 
fiectly clear that the course puisued by the majority was one contrary to the 
kw, and, to the only purposes for which the vestry were assembled, contrary to 
the nature of their duty, and beyond their competency as vestrymen — a course 
perfectly irrdevant to the proposition submitted to them, as much as if they had 
protested against the existence of Ecclesiastical Courts or govemm^it of tbe 
Queen, Lords, and Commons, or liad voted, in more express terms, that tbe 
established church was a nuisance. The law has cast upon the parishioners the 
duty of repairing the churdi ; on that point it leaves tnem no option ; on the 
parishioners in vestry assembled it casts the duty and confers the privilege of 
determining whether any, and what, repairs are needed ; whether the estimates 
are proper ; what amount will be necessary ; and what will be the just propoi^ 
tions in which the common burdens should be borne by the individuals. These^ 
and these only, were the purposes for which they were assembled, and in thia 
assembly they were not actmg merely as individuals, but representing the whole 
pnish ; they were capable of binding the whole parish in all legal acts, and 
all the lawful purposes of the meeting accordingly. Although all agree that 
the repairs are necessary, the estimates are correct, and the proposed rate 
reasonable in amount, the majority stop there and say they will not vote for that 
rate or any other ; they will only protest against compukory church-rates, and 
refuse to agree to making any rate, therefore including therein, necessarily, thb 
whicrh is proposed ; therefore, the original motion remained, without any araeod- 
ment to displace it. Full opportunity was given to move any other motion 
consistent with the purpose of the meeting, and none being moved, it was 
dearly unnecessary again to propose the original motion ; but they who wett 
willing to perform the duty for whidi they were assembled, voted upon it, and 
ia pursuance of the vote, they claim to nave made the rate which is now ift 
question. Before we proceed to examine the legal efiSect of this, it may be well 
to observe, although it can hardly escape notice, that this examination steers 
quite clear of the main question, which has been so much discussed on a former 
occasion, — the mode of compelling vestries to make a rate, and of punishing tke 
parishioners for refusing to make one when necessary. For here it is contended 
the vestry have made a good rate, and the parishioners have in this respect done 
their duty. This the plaintiff denies : the question, therefore, is not directly 
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affected by the previous judgment of this Court or the Court of Exchequer 
Chamber. 

Let us now examine whether the position of the defendants can be main- 
tained, that a good rate has been made, or, in other words, whether they are 
right in supposmg the same rule is to be applied to the proceeding of vestries 
assembled for the purpose for which this was assembled, which has been 
established in the cases above referred to. This will depend on whether, under 
the circumstances, it was conclusively the single duty of the vestry to make the 
rate proposed. If it were, it would not be difficult to come to the conclusion 
that any number of those who are present, and who are unwilling to perform 
the duty cast upon them, cannot prevent the others who are willing, by saying 
or doin^ any thing which was clearly hostile and contrary to the purposes for 
which they were assembled. It is alleged by the plaintiff, that in the corpo- 
ration cases relied on, the corporators assembled were bound to make an 
election ; that was the purpose of the meeting, and the duty of those assem- 
bled : they had no right to consider whether an election should be made ; they 
could only decide between the candidates; but ^that the vestry had the right, 
and the duty was cast upon them, to deliberate, first, whether the repairs were 
necessary, and to what extent ; and, secondly, assuming the necessity, and an 
agreement as to the extent, whether they would do them at all ; and if at all, 
whether they would do them by the imposition of a money rate, or in any 
other way. On the first point lK>th parties are agreed in fact ; the vestry have 
deliberated, and unanimously agreed, both that the repairs were necessary, and 
to the extent alleged by the churchwardens. To the second, the defendants 
answer, that the vestry had no power to refuse to do the repairs ; and to the 
last, that even if any other mode of repair might have been adopted, so as to be 
compulsory on the parish, yet, as no other was proposed, and that the rate 
which had been proposed was at least a lawful mode m that state of things, it 
became, at all events, the duty of the vestrymen to make that rate— conceding, 
flay they, that by law another kind of rate might have been proposed and 
carried ; yet as this was not done, and the repairs cannot be left undone, you 
were bound to do them in the mode proposed, which was in itself legal. If, 
indeed, the vestry, under the circumstances (and it can scarcely be too often 
repeated that we are reasoning only upon the circumstances appearing on this 
record), were at liberty to discuss not only whether they would or would not 
make the rate proposed, but whether they would do the repairs at all, — and if 
they agreed to do the repairs, whether they would do them m any other way, — 
it must be conceded the analogy fails between this case and the cases above 
mentioned, and that there is nothing in the conduct of the majority from which 
their acquiescence in the act of the minority can be inferred. The first of these 
points, however, cannot be considered an arguable question ; we have expressed 
our deliberate opinion on it, and the language of the Exchequer Chamber in 
the case of Veley v. Burder (12 A. & E. 302) is decisive—" The repair of the 
church is a duty which the parishioners are compellable to perform, not a mere 
voluntary act which they may perform or decline at their own discretion ; that 
the law is imperative upon them absolutely that they do repair the church, not 
binding on them in a qualified, limited manner, only that they may repair or 
not as they think fit ; and that where it so happens that the fabric of the 
church stands in need of repair, the only question upon which the parishioners, 
when convened together to make a rate, can by law deliberate ana determine, 
is, not whether they will repair the church or not (for upon that point they are 
concluded by the law), but how and in what manner the common-law ol)liga- 
tion so binding them may be best and most effectually, and at the same time 
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most coDTeniently and fairly, between themselves, performed and carried into 
effect." Those are the woras of Lord Chief Justice Tindal in that case. 

This, therefore, brin^ us to the second point for which the defendants 
contend, and which, it will be observed, is left undecided in the passage I have 
just quoted. That the mode of providing for the repairs of the church by ft 
nte is a very ancient one, and in itself just and reasonable, and perfectly valid 
in law, is shewn in the same judgment. It was unnecessary to say more, noi^ 
in the present case is it necessary to decide whether, under all the circumstances 
for the accomplishing every object for which a church-rate is commonly made^ 
the parishioners are bound to have recourse to such a mode, and that alone. 
The legal condition of the vestry, in this respect, is said to be that of a body 
competent to make a bye-law, a deliberative body for that purpose — the burden 
of repairs and providing all things that are necessary for the decent celebration of 
£vine service oeing cast on the parishioners ; the vestry are, at least, bound to 
«t in order and provide some means by which these ends may be accomplished. 
E?ery church-rate, it has been said, made in the exercise of a power of the 
majority of the vestry, is in fact a bye^law made for the occasion ; and it may 
be conceded, without prejudice to the defendants, that there may be cases 
supposed in which bye-laws might be made in some other way than for the 
imposition of a church-rate. It is indeed, at first sight, somewhat difficult to 
understand the theory of a bye-law, as applicable to the decision of the vestry, 
as to the mode of repairing the church in each individual instance of repair 
needed. A bye-law, though made by, and applicable to, a particular body, is 
still a law, and differs in its nature from a provision made upon or limited to 
particular occasions. It is a rule made prospectively— to be applied whenever 
the circumstances arise for which it is intended to provide. In this sense it is 
certainly inapplicable to the resolutions of a vestry m any particular instance- 
making a church-rate, or ordering any other mode of meeting a particular 
demand in respect of the church, or the service therein. In several boioks, how- 
ever, the term "bye-law" or " ordinance'^ will be found to be used in a tanore 
general way with reference to church-rates, and it was adopted in the judgment 
pronouncea by the Exchequer Chamber, in the case of Veieyy. Burder (John- 
son^s Rep. 33; IS A. 8i£.S04). Thus, Lord Coke, in commenting upon Littleton 
(Co. Litt. s. 165 ; 1 Inst. 110, b), says: — " In an upland town, that is neither 
dty nor borough, such a custom to devise lands cannot be alleged, neither in an 
upland town can there be a custom of borough English, or gavelkind; but 
these are customs which may be in cities or boroughs. Also, if lands be within 
a manor fee or seigniory, the same, by the custom of the manor fee or seigniory, 
may be devisable, or of the nature of gavelkind or borough English. But an 
upland town may allege a custom to have a way to their churdi, or to make 
bye-laws for the reparations of the church, the well-ordering of the commons, 
and such like things.**^ The marginal references are to the Year Books, but the 
often cited case of 44 Edw. 3, L 19, is the only one which we have been able 
to find bearing upon the point, and in that the custom in question, or bye-law, 
vas not for the making the rate, but for the appointment of collectors and the 
distraining upon the goods of those who, after a rate made at any time, should 
Qot pay the sum assessed ; and upon the validity of such custom or bye-law no 
decision was come to. So in the Chamberlain of London's case (5 Kep. 63), 
it is stated that the inhabitants of a town, without any custom, may make ordi- 
nances or bye-laws for the reparation of the church, highway, or any such 
thing which is for the general good of the borough, and in such case the 
Greater part shall bind the whde without any custom. This is only in the 
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argumei^ of oounsel, for whidi the 44 Edw. 3, f. 19) is cited. In the margin^ 
Jefferffs case (5 Rep. 65) is referred to, which only determined that the 
oocuper of land, although not resident within the parish^ was rateable to the 
repairs of the church ; and in iVorm v. Stops (Hob. SIO), and Sogers v. 
J)aii>€fMfd (1 Mod. 194), the same expressions are used. But iu all these cases 
it will be seen that the matter immeaiatdy under consideration, or for wbidi 
the case of parishioners and church-rates was referred to by way ci analogy^ 
was the power of the vestry by its resolution for making a rate for repairs to 
bind the parish, the parishioners being fer this purpose, as it were, to use Lord 
Hobart's expression, incorporate. It does not appear that any such deliberative 
discretion as to the mode of )-epair, as that now insisted upon, was at all present 
to the minds of the judges or counsel who used the expression ; it is evident, 
on the contrary, that the mode of repair present to tlieir minds was always that 
by a money rate, and that when they speak of custom, bye-law, or ordinance, 
they are either speaking somewhat inaccurately of the authority by which it is 
imposed, or of some special circumstance aa to the manner of collecting or 
enrorcing the pajrment. 

These observaticms might lead to an inquiry of some length and interest, ia 
which distinctions might be found to arise upon the several objects for which 
diurch-rates are required, and the several foundations of the common, statute, 
or ecclesiastical law upon which the liability of the parishioners rests; but we 
purposely abstain from entering upon it, because we agree with the defendants 
in the answer which they give, founded upon the special proceedings of this 

vestry. 

This was a case in which the parishioners were required to provide a fund 
both for the repairs and for the decent celebration of divine service in the 
diurch. A money rate was the only mode of providing for the latter ; it was 
a lawful and reasonable mode of providing iot the former ; it was proposed, 
and its amount unquestioned. If, then, any other mode could have oeen sug- 
gested, it lay upon those to propose it who objected to that which was in due 
form px>po8ed ; that which was at least reasonable and lawful in itself; which 
was at least one way in which the duty of the vestiy might be performed, and 
which could be displaced, not merely by protesting against it, but only by the 
substitution of some other equally legal and effectual mode ; but this was not 
attempted. 

The result of the whole is this ; the vestry was lawfully assembled to consider 
of the repair of the church, and the providing of such things as were necessary 
for the due and decent celebration of divine service therein : the members 
present agreed that repairs were required, and that there was a want of such 
necessaries, and they agreed that the estimate submitted by the churchwardens 
was reasonable, and the amount proposed proper. Whereupon it became the 
duty of the vestry to make provision of some sort ; a rate was duly proposed ; 
no amendment was moved, and no modification suggested ; no other rate was 
put forward, but the majority in the strongest terms protested against it, and 
against all compulsoiy rates ; the minority disregardea this protest, and made 
the rate first proposed. 

This seems to us a case in which the rule as to corporate and other elections 
is properly applicable ; the principle upon which the rule is founded directly 
ffovems it. Under the circumstances, there remained only a certain thing to 
be done by the meeting ; the parishioners were assembled under competent 
authority K>r doing it ; they came clothed with a limited character, charged by 
the law with certain dutaes; whatever any of them, however numerous m pro- 
portion to the remainder, said or did foreign from the purpose, or going beyond 
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the cshAnuter, or in contrw^eotioii of the dkity, reckons for nothing ; it is not to 
be counted against the act of those who seek to discharge their <Uity ; it is the 
ipeecfa or act of the individuals^ and not of the ▼estryaen. As is said in one 
of the cases, it is the same as if they had been silent; and being present, bot 
■lent, is exactly as if they had been absent; tb^ must be taken to assent to what 
the other vestrymai agi^eed to as such in carryiiM; out the puipoaes of the 
Bectinff. Nor needed there any notice to be given which was not given; no fact 
was uwnown to the maj<Mity, the knowledge of which nik[ht have altered their 
fotes.. The law under wiudi they w^e assembled, which determined their 
Jaty and the purpose of the meeting, they must be presumed to have known, 
lad it is satisfactory Ho feel sure that they did know k ; the recency and the 
peat notoriety of the judgment in Velejf v. Bwder^ and the very language of 
tbeir protest, put this oeyond a doubt. 

Neither can it be said that this is to apply a rule of law, limited to one subject- 
■tf ter, to another and distinct class of cases, for it is not so properly to be 
idered as a rule of oorporatimn, as it is one {or the ordering of all meetings 
Ided to deliberate and vote in the performance of a defined duty. When- 
ever the proceedings of such meeting have come in question befisre the courts 
if common law — and there have oeen many such cases— vestry meetings, 
neetings of turnpike trustees, parish meetings for the election of parochial 
eSoers, &c, the same general rules have been iq>plied as the grounds for de- 
dding on their validity* The chairman or preddent has always been considered 
as charged to exclude irrelevant motions, and admit voting only on such as are 
within the purpose and competency oi the meeting. The principle, indeed, 
any be best illustrated by an analogy drawn from electoral meetings, but it is 
in truth of a v^y general nature, and inseparable fiom the {voceecnngs of any 
SBsemMy convened for doing some act necessary to be done at that meeting. 
The majority must do it, otherwise, however necessary, it will be left undone. 
But what majority ? The majority of those who choose to take a part in the 
proceedings of the assembly. At almost every meeting of commissioners, for 
example, for executing public works, and imposing rates for that purpose, it is 
probable that the resolution is framed by a small minority of those who attend, 
upon whom the larger number are content to rely. If it were found, as a fact, 
that five had passed a resolution, in a room containing twenty, of whose pro- 
ceedings the other fifteen were ignorant, this would be the undoubted act of the 
whole meeting, if the proceedings had been conducted regularly, and no fraud 
were practised to occasion the ignorance of the fifteen. But suppose the twenty 
were convened to do an act which the law required them to do, and the only 
open question was as to the mode of doing it ; a mode lawful in itself was regu- 
larly submitted, whereupon fifteen declare that, though the law has imposed that 
doty upon them, they entertain so strong an objection, on the ground of con- 
science, to the law, that they refuse entirely to concur in obeying it, — what 
must be the consequence ? M ust the law be set at nought, and its requirements 
disregarded, or must not those who stand aloof be considered as refusing to 
assist in the execution of their duty, and leave it to be done by the minority, 
who are desirous of doing what is right ? 

The learned judge (Dr. Lushington) puts the case of a mandamus to do 
an act required to be done by certain persons, as to put the corporate seal to a 
document. (Johnson's Rep. p. 61.) Tne case supposed, of course, excludes the 
notion that the seal is in tne custody of a particular officer, and that by charter 
he only can affix it, and refuses to do so ; that would be a case of disobedience 
to be punished ; but the act would, de facto^ remain unperformed. But if the 
act were properly to be done by the majority, and the greater number of those 
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present refused to concuri and the lesser number did in fact affix the seal, we 
should feel no difficulty in saying the seal was well affixed, and that the cor- 
poration had obeyed the writ, though the contumacious individuals might lay 
themselves open to proceedings for contempt. 

In the case now before us, it was the auty of the chairman to have refused 
to take the sense of the vestry upon that which was called an amendment ; but 
his allowing the question to be put cannot enlarge the powers of the vestry, 
nor prevent the opposing party from voting upon such matter duly proposed 
as was within the purpose for which they were assembled. If the punishment 
of interdict for refusing to make a rate were now available, might not the 
minority prevent the infliction of so heavy a sentence by acting as they have 
done here, or could they be stopped because the chairman had suiFered a vote 
to be taken upon an insensible and irrelevant amendment ? 

It has been observed by Dr. Lushington, that *< this rate was not proposed 
to the vestry, nor put by the chairman-— that there was no voting nor anv 
contention upon it. (Johnson^s Rep. p. 59-) We are dealing now only witK 
the record, and that states that after tne show of hands was taken upon the 
supposed amendment the auestion was put, which must mean regularly put by 
the proper authority, whether any other amendment was proposed. No amena- 
ment was upon that moved, nor was the original motion lormally again moved. 
Perhaps, in strictness of form, this ought to have been done ; but if the first 
amendTment was in effect the withdrawal of the majority from the meeting, as 
we clearly think it was, the repetition of the terms of the original motion would 
have been merely useless; to ask those who had deliberately declared the 
moment before that they would make no rate whatever, the question whether 
they would make a rate of two shUlings in the pound, could only have exposed 
the chairman to ridicule ; it was already decided in the negative for the reasons 
assigned. 

Upon the whole, we are of opinion that this rate was well made ; and con- 
sequently our judgment must be for the defendants. 

Judgment for the defendants, 
E. w. 
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COURT OF QUEEN'S BENCH. 

February 25, 1847, 
The Queen v. Westbbook ; The Queen v. Everest. 

Bating ^f Mek'JUldi, 

Brick'JUldi are vtualfy lei on leate/ar a term of eeven or fourteen peare, or until the briei»eartk 
ehoutd be exhauetedr and the tenant paye to the landlord^ m addition to a certain fixed eumper 
year^ a royalty for every thoueand Meke made upon the land in any year. 

In the nutmjfacture qf hriehe varioue foreign eubetancee are need ; eoniidarable capiiai and ekill are 
required ; and the riei ie aleo eoneiderable : — 

Held, that land eo occupied ie not to be rated ae land occupied for ordinary agricultural purpoeee : 
but that the royalty ie to be coneidered ae part qf the rent, and ie, together with the fixed eum 
paid by the tetutnt, to be taken ae the baeie qf the rate, tfter aU proper deductione have been 
made. 

In eetimating the rateable value qf brici'fielde, ae qf houeee or other land, the parieh qfflcere are to 
aecertain, ae a fact, the rent which a tenant from year to year might be expected to give, free of 
all utual tenant* e ratee and taxee, and to mate therefrom all the deductione required by etatute 
6 4* 7 Wm. 4, c. 96, «. I. 

Where parieh qficere had calculated the rate icpoii the amount qf fixed rent, and upon the number qf 
bricke which had been made in previoue yeare, and which, with rrference to the number qf etoole 
erected, and the other preparatione actually made for the manefacture qf bricke, were capable of 
being, and likely to be, made upon the ground in the current year qf rating (allowing deductione 
for watte, and for the clay and foreign materidle need in the man^faeture)^^ 

Held, that that mode of calculation wa» primd facie correct t but that the amount eo aecertained 
ought to be reduced by the Seeeione, if the tqppellante could ehew by actual proof that euch conclU" 
eion woe incorrect. 

Where, however, the Seeeione had aecertained ae a fact that the rent which a tenant from year to 
year would give for the land, with liberty to coneume the brick'Carth, but without liability to pay 
any royalty, wae a certain eum per acre-^ 

Held, that that eum (qfter making all the etatutable deductions) wae the true criterion qf rateable 
value, rather than the amount aecertained in the wtode before mentionedm 

The Queen v. Edward Westbrook. 

ON appeal against a rate for the relief of the poor of the parish of Heston, 
in the county of Middlesex, whereby Edward Westorook and others 
were rated in respect of their occupation of brick-fields in that parish, the Court 
of Quarter Sessions for the county of Middlesex confirmed the rate, subject to 
the opinion of this Court upon the following case :— - 

The appellants are brickmakers by trade, and for the purpose of carrying on 
that traae they occupy various plots of land in the parish of Heston, in the 
county of Middlesex, amounting altogether to ISSa. Sr. 86p., or thereabouts. 
They were rated by the rate or assessment appealed against, m respect of their 
occupation of such land, at several sums, amounting in the whole to the sum of 
117/. 7s. 7d., that rate being laid at the sum of Is. 6d. in the pound on the 
amount of what the respondents contended was the right estimate of the annual 
value to let of the land in question. The only dispute between the parties at 
the quarter sessions was as to the amount of the annual value in respect of 
which the rate ought to be laid on each of the appellants. The following are 
the facts of the case. The actual ratings were as foUoVr :— ^ 
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The above ratings of the several appellants ivere all made on the same prin- 
dple, and it will be su£Bcient to ccmfine the statement of this case to one of the 
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above ratings, to wit, to the rating of Edward Westbrook in respect of his 
occupation of 10a. Ir. 32p. of land ; rated on the rateable value of 159/. 10s. at 
the sum of 111. 19s. Sd., all the other ratings will be right ; and if that be 
wrong, all the others will be proportionally wrong. 

Edward Westbrook's assessment was calculated as follows : — 

£ s. d. 

10 acres, 1 rood, and 82 perches, at 46s. per acre, is S8 10 

For four stools for making bricks, eacti stool being 

capable of producing in the year 750,000 bricks, at 

Is. 6d. per thousand, being the sum payable to the 

landlord for each 1,000 bricks, moulded on the £ s. d. 

ground, in addition to the above 46s. per acre 56 5 

From which is deducted 10 per cent., as allowed by the 

Excise for waste, spoilage, &c 5 12 

50 18 
From this sum a further deduction is made of about 
88 per cent, for the breeze, ashes, and other foreign 
materials, used by the brickmaker with the clay in 
making bricks, and for that portion of the land which 
is being dug out, viz 16 13 

I^eaving a balance of. £34 

Per stool, being multiplied by four, there being four stools at work, 

amount to 136 



.£>159 10 



The following are the facts agreed on by the parties, and found by the Court 
of Quarter Sessions : — 

In all previous rates the appellant has been rated on an estimated value of 
about one-eighth only of the sum which is inserted in the rate appealed against, 
such former rates having been laid with reference to the value of the land for 
any purposes of agriculture to which it might be applied ; but in laying the 
rate appealed against, the respondents calculated the number of bricks which 
on the land in question were capable of being made in the manner hereinbefore 
mentioned, and the result was tne large increase above stated in the amount of 
the rates. 

In the business of brickmaking the following things are necessarily done : — 
The superficial soil being removed, the clay or orick-earth is dug out ; various 
foreign raw materials are purchased, and brought to the brick-field by the brick- 
maker — for instance, chalk, breeze, sand, ashes, and straw ; some of these 
materials are always added to the clay or brick-earth ; sand and* breeze are 
always so used, and in the parish of Heston are obtained by water and land- 
carriage: the former from Woolwich, in the county of Kent, a distance of 
about thirty miles from Heston, and the latter from London, a distance of about 
fourteen miles. The quantity of chalk, ashes, and breeze required to be used 
depends on the quality of the clay. Sometimes the clay requires to be washed, 
and for the purpose of washing it a steam-engine is erected, and used in many 
eases, but does not happen to be so on the field in question. 

The clay has also to be ground or mixed in a mill, called a pug-mill ; each 
pag-mill is worked by one horse, and one is necessary for each stool, a stool 
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being a frame or table, at which the bticks are moulded, and a gans, oonsigtiDg 
of a moulder, a temperer, an off-bearer, a walk-flatter, two pug-boys, and a 
barrow-boy ; each stool is capable of making about 750,000 bricks in a year. 

The amount of capital required to enable the brickmaker to work each such 
stool is about 900/. ; skill and care are required in mixing and appljdng the 
several materials above mentioned, as well as in making and ouming the bricks, 
and Ignorance or carelessness on the part of those who mix the materials, make 
the bricks, or have to attend to the burning of them, would destroy the bricks. 

During the course of the manufacture, the bricks are liable to Be injured by 
the weather, and a single storm of heavy rain or hail has been known to cause 
injury to such bricks in a single brick-field to the extent of several hundred 
pouncls. The Excise duty on bricks is also payable on the whole number once 
moulded, whatever may afterwards become of tnem, and increases the amount 
of capital required to carry on the trade ; but an allowance of 10 per cent, is 
made by the Excise for waste, spoilage, &c. Bad and short seasons also render 
the process of manufacture of bricks of a precarious nature, and subject the 
brickmakers to considerable losses. The clay or brick-earth obtained from the 
appellant'^s field has never been sold by the appellant in its unmanufactured 
state, and the only use to which he applies the field, or such clay or brick-earth, 
has been in making bricks there with the different foreign materials before 
mentioned, and the clay or brick-earth obtained from the field. When the clay 
or brick-earth is wholly used up in a field, the surface soil is replaced, and the 
field becomes generally available for agricultural purposes, but must generally, 
though not always, be considered as considerably deteriorated by having been 
dug out. 

The above-mentioned field has been used in the production of bricks, with 
four stools at work in it, for six years now last past ; during the last year about 
one acre has been used up, and about four acres of the remaining surface were 
applied to no useful purpose ; but part of such remaining surface, as well as 
that part where the clay had been removed, was and is used as a drying-ground 
for the bricks made during the year. 

The number of bricks actually made on the field in question in the year 
1844 was ^,800,000. 

The whole of the field is calculated to haye contained originally clay suf- 
ficient to make 31,000,000 bricks, and the part still unworked is calculated to 
contain clay sufficient to make 12,000,000 bricks. 

The following facts were also found, with the assent of the parties, by the 
Court of Quarter Sessions : — It is not usual for any one to rent a brick-field 
upwards of ten acres in size in Heston, or any other part of England, for the 
purpose of there carrying on the business, except on lease for a term of seven 
years at least, subject to its determination sooner in the event of such clay being 
sooner exhausted. The appellants severally hold under such leases, and Edwaid 
Westbrook holds the field above mentioned for a term of seven or fourteen 
years, or till the earth is dug out, and is liable to pay to his landlord 201. per 
annum as rent certain for the same, being a trifle under the sum of ftL per acre, 
without any reference to the kind of use which he may make of the land ; and 
he is also liable, in addition thereto, to pay his landlord a separate sum, caUed 
a royalty or realty, of Is. 6d. for every 1,000 of bricks moulded on such land 
in any one year. 

The rent per acre for the above-mentioned field of 10a. Ir. 32p., which, on so 
taking a lease thereof, with liberty to consume the soil and clay or brick-earth 
(and without any liability to pay any royalty in respect of the number of bricb 
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made), any tenant would have been willing to pay, would have been the sum of 
IM per acre onlj. The usual tenants^ rates ana taxes, payable in respect of 
the same land, would amount to II. 15s. per acre. 

The appellants contended that the amount of rent per acre which a lessee 
would give as above stated, diminished by the aforementioned sum of 1/. 15s., 
payable for usual tenants^ rates and taxes, is the highest sum on which, in 
respect of yearly value, the rate ought to be laid. 

The respondents contended that the foregoing rate on Edward Westbrook 
was rightly laid, and for the following reasons :*-That inasmuch as it is ascer- 
tained that a brickmaker pays a rent commensurate with the number of bricks 
made, such rent must be considered as the criterion of the annual value of the 
land while being worked out for bricks ; and that, unless this mode of rating 
was adopted, bnck lands could not be fairly rated. 

That there is a great objection in taking the yearly value as per acre. 

Firatf on account of the difficulty of ascertaining tlie depth and quality of 
brick-earth in each case. Secondly^ that one brickmaker might employ twenty 
moulders on a single acre, and so quickly and almost immediately consume the 
clay, and consequently be assessed to and pay a rate for a short period only ; 
whereas an individual holding the same quantity of land, from want of capital 
or other causes, might employ but few moulders, and thereby continue to be 
rated for a greater number of years, and the principle of rating thereby become 
uncertain. Thirdly^ that a great difficulty would ensue by such mode of rating, 
from the necessity of repeated admeasurements to ascertain the quantity of 
land digging and manufacturing into bricks. And lastly^ the general uncer- 
tainty that must necessarily attend the rkting of property burira beneath the 
surface of the soil. 

The respondents therefore contend that the only just, fair, and legal mode of 
rating this property is to ascertain the number of stools to be worked, and then 
rating upon the actual rent paid by the lessee to the lessor after all legal and 
proper deductions and allowances. Supposing this mode of rating to be recog- 
nised by the Court as the proper one. the amount of this rate is to stand, unless 
deductions hereafter mentioned are allowed. 

The appellants contended that the rate ought to be reduced, and that the 
land ougnt to be rated at, and not beyond, such annual value as it would let at 
for any purposes of agriculture only to which it might be applied. It is agreed 
that, as such land, the annual value per acre would be 2/. 6s. 

The appellants also contended that if this, their first proposition, could not 
be maintamed, still the principle on which the respondents nad proceeded was 
clearly wrong for the following reasons :— - 

That on the facts before K>und by the Court of Quarter Sessions, if the 
value of the privilege conferred on the occupier, as derived from the employment 
of his skill, labour, and capital in manufacturing bricks, be all taken into 
account, still, the rent per acre at which the said field might reasonably be 
expected to let from year to year (with the privilege of taking the said brick- 
earth as incident to the demise of the said field), free of all usual tenants^ rates 
and taxes, is the only lawful criterion by which the amount of rateable value 
can be ascertained ; and that the rate ought therefore, on the facts above stated 
and found, to be reduced from the sum of 159/. 10s. to the sum of 85/. 10s. 

The appellants also contended that, even if the respondents were right in 
valuing the said occupation as they had done by calculating the capabihties of 
producing bricks at the several stools likely to be employ^ on the land, still 
the land ought not also to be subjected to a charge of 46s. per acre, as other 
lands are rated in the same parish, the said 10a. Ir. SSp. not being employed 
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for agricultural purposes, but being wholly used iu the making of bricks, either 
in obtaining therefrom brick-earth, or as a drying-ground, or otherwise in the 
production of the very bricks on which the estimate and rate are made. 

And the appellants also contended that, even if the respondents bad rightly 
imposed the rate in respect of the said 46s. per acre, and in respect of the gross 
diarge on the calculation of 750,000 bricks, as capable of beuag produced in 
the year at each stool, still the deducticms allowed by the respondents weie 
erroneous and insufficient. And the appellants contended that deductions 
ought to be allowed in respect of the amount of tenants^ rates and taxes, whidi 
is 3s. 6d. in the pound on the rental or rateable value, and 46/. in respect of 
interest on the capital invested in working each stool. 

The Court of Quarter Sessions overruled these objections and claims of the 
appellants, and confirmed the rate, subject to the opinion of the Cknirt of 
Queen^s Bench on the several questions and claims above stated. 

If the Court of Queen^s Bench should be of opinion that the respondents* 
mode of rating is con*ect, the order of Sessions is to be affirmed ; otherwise, that 
order to be quashed, and the rate to be amended, and any such other order to 
be made in the premises as to the Court of Queen's Bench shall seem to be just. 

This case was argued on Saturday, January 16. 

Mariin and Clarkaouy in support of the rate. — The question here is, what is 
the proper mode of rating brick-fields ; and the respondents contend that the 
proper mode is to rate them upon the amount of rent reserved, and upon the 
amount of royalty to be paid in each year, upon an average of the number of 
years for which the brick-field is taken. [Coleridge, J. — How do you ascer- 
tain the average amount of the royalty in each year ?] The royalty is Is. fid. 
per thousand bricks ; and taking the number of bricks which have been made 
m 'previous years, and the capability of making the same number in the 
remaining years of the term, you may arrive at a very safe conclusion as to 
the average amount which will be made in each year. [Coleridge, J.— If 
that were so, should it not be stated in the case ? You assume that 750,000 
bricks will be made in the year of rating ; but the case only states that that 
number may be made.] The rate, can only be imposed upon the ordinaiy 
amount — not upon the accidental increase or decrease in any particular year. If 
there is any defect in the statement of the case, both parties will, nevertheless, 
be satisfied with the decision of the Court upon the principle to be adopted in 
rating this species of property. The question depends upon the two statutes 
of 48 Eliz. c. 2, and o & 7 Wm. 4, c. 96. The former statute expiessly 
provided that coal-mines should be rateable ; and upon the construction of that 
statute, it was held that all other mines were exempt from rateability {The 
Lead Smelting Company v. Sichardsan^ 8 Burr. 1841) ; but the case of lime- 
stone, got from a quarry for the purpose of making lime, was regarded as 
distinguishable ; and Lord Kenyon, C. J. said, ^^ There is no pretence to call 
this a mine ; but the land itself is convertible into a source of profit, said, 
indeed, to be uncertain ; but it is well known to be productive/^ (Reof v. 
Alberhury^ 1 East, 534.) Slateworks have, for the same reason, been held 
rateable {Rex v. Woodland^ S East, 164) ; and also a potter's clay-pit {Rew v. 
BrowHi 8 East, 5^) ; so that it is clear, beyond all dispute, that clay, ^ot for 
the purpose of making bricks, is a proper subject-matter of a rate. [Colb- 
RiDGE, J. — In Reof V. The New River Company (1 M. & S. 508), Le Blanc, J. 
treats that as a matter of course. He says, ^^ Suppose a man occupying l^d, 
out of which he digs brick-earth, and converts it into bricks in an adjacent 
parish, would he not be liable to be rated as for brick-land in the parish where 
the land lies, in the same manner as if he had sold the bricks in that pariah f^ 
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So it is assumed by Lord Tenterden, C. J. in Rew v. Aitwood (6 B. & C. 282). 
Then as to the scale of rating, the main question is, whether the parish is 
entitled to rate the lessees of these brick-fields upon the whole amount of royalty 
paid by them ; and the case of Rea; v. Attwood (6 B. & C. 277) is conclusive. 
There the question was as to the rateability of coal-mines ; and there were five 
appellants, whose cases are stated separately; but the case of Wightwick 
(p. 278) is precisely in point, and the rate upon him was confirmed. Wight- 
wick had been for five months lessee of the coal-mine upon which the rate was 
made, and during that time had paid 785/. 14s. in royalties for coals raised; 
he had also expended in the purchase of the lease, and setting the mines to 
work, 5,020/. During the five months, he had raised coals to the amount of 
3,825/. 2s. 8d. ; and he was rated upon the sum of 785/. 14s. Two objections 
were made to the rate in that case : first, that the rate should have been, not 
upon the annual value of the produce, but upon the interest of that value; 
secondly, that in making the rate, allowance should have been made for the 
expense of planting the coal-mines ; and it was argued, that " the words of the 
statute 43 Eliz. c. 2, were decisive of the first point : the occupiers of coal- 
mines are thereby made rateable in respect of the mine — that is, the capital, 
when occupied by the owner ; the coal raised is the annual value, and for that 
the occupier is rateable, whether the adventure be profitable or not. And 
when the mine is in the hands of a lessee, he is liable to be rated upon the full 
amount of the royalty or rent which he pays, so long as he continues to work 
the mine. (Rex v. ParroU 5 T. R. 693; Rex v. Bedworth^ 8 East, 387.) '^ 
To that argument the Court acceded in confirming the rate. In Rex v. Parrot 
the question was whether the lessee of rateable property was exempt from rate- 
ability on the ground that the property yielded to him no profit; and the 
Court held that he was not, and that they could not inquire whether cmt not the 
tenant had made an unprofitable bargain ; but in Rex v. Bedworth, it being 
found that the coals were totally exhausted, and the mines had ceased to be 
worked, I^rd Ellenborough, J., referring to Rex v. Parrot, said, ** In that 
case the subject-matter itself was profitable, and produced vdue to the owner, 
though the immediate occupiers derived no profit from it. But here the mine 
itself is exhausted, the sumect-rnatter of profit is gone, although the rent, 
M'hich was no doubt calculated upon the probable average produce of the 
whole term, be still payable. But with respect to the parish, he is only 
rateable for the concurrent annual value during the period for which the 
rate is made ; and when the . thin^ which he occupies no longer afibrds 
any such concurrent value, the subject-matter of the rating is gone.*" The 
present rate is made upon the principle deducible from these cases; it is 
made upon the improved value given to the land by the particular mode of 
occupation during the period for which it is made ; as in Rex v. The Hull 
Dock Company (3 B. & C. 516), the company were held to be rateable upon 
the full amount df their profits, making a deduction for the sum which tney 
were liable to pay for poor-rate ; and in Rex v. Lord Granville (9 B. & C. 
188), a lessee of a coal-mine being the occupier, and having erected a steam- 
engine for working the mine, and thereby improved its annual value, was held 
liable to be rated for such improved annual value. The same principle 
governed the decision in Rex v. Mirfield (10 East, 219), where, with regard to 
saleable underwoods, which were usually cut down once in twenty-one years, 
and then, and not before, were profitable to the appellant, the question was, 
whether they were liable to be rated every year according to the annual average, 
or only when cut down and sold ; and Lord Ellenborough, C. J. said : ^^ Ihe 
objection is, that the property ought not to be rated until the produce of it 
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has been secured from the land, and until it has supplied the occupier with the 
means of paying. But it is not necessary that any of the profits should have 
been actually reaped or taken from the property during tne period for which 
the rate is made ; but the property is at all times rateable according to the 
improvement in its value, or in the rent which might fairly be expected from 
it. [CoLEBiDGE, J. — There the subject-matter of the rate was renewable, 
and it is therefore hardly applicable to the present case, because Rfsw v. Bed- 
worth shews that if all the clay were exhausted in one year, no rate would be 
payable during the subsequent years of the term.] If the clay is exhausted, 
and the land is of no value, then certainly there can be no rate; but so long as 
the land is productive, it is to be rated upon its average annual value. After 
the imposition of a rate, the occupier might unquestionably exhaust the clay 
within the year of rating ; such contingencies cannot be completely provided 
for; but it is obvious that as the rate is to be made prospectively, only the 
ordinary average amoimt can be taken ; as, in the case of a farm, the rate is 
upon the ordinary produce, and if the farmer does not crop his land, he must 
still pay his rate. Then, has the statute 6 & 7 Wm. 4, c. 96, s. 1, made aoj 
difiFerence ? That section enacts that " no rate for the relief of the poor in 
England and Wales shall be allowed by any justices, or be of any force, which 
shall not be made upon an estimate of the net annual value of the several 
hereditaments rated thereunto ; that is to say, of the rent at which the same 
might reasonably be expected to let from year to year, free of all the usual 
tenants^ rates and taxes and tithe-commutation rent-charge, if any, and deduct- 
ing therefrom the probable ^average annual costs of the repairs, insurance, and 
other expenses, if any, necessary to maintain them in a state to command such 
rent.^ Now, this part of the clause clearly refers to houses and land, the ordi- 
nary subject-matters of a rate, for the deductions mentioned are applicable only 
to property of that description. No " costs of repairs or insurance ^ could lie 
incurred with regard to a subject-matter like clay, annually destroyed by being 
used ; and the '^ other expenses "*" must mean expenses ejusaem aeneris. Further, 
the words ^^ necessary to maintain them in a state to command such rent^ could 
only relate to a subject-matter capable of being maintained by repairs. Then the 
following proviso follows : ^* Provided always, that nothing herein contained shall 
be construed to alter or affect the principles or different relative liabilities, if any, 
according to which different kinds of hereditaments are now by law rateable;^ 
and that proviso is applicable to other species of property, rateable upon a different 
principle, such as mines and quarries, or clay, which, being annually destroyed, 
must l)e rated differently from property annually renewable. [Colksidge, J. 
— In Reg. v. Capel (IS Ad. & Ell. 408) it was mentioned in argument as well 
known, that ^^ the proviso was introduced while the bill was passing through 
Parliament, to prevent the inequality which would have result^ from assessiog 
tithes at their full annual value, while other real property was assessed only at 
rack rent.*'"'] The Court can take no notice ot any fact of that sort {a) 
[Coleridge, J. — In Reg. v. Capel^ this proviso was very much considered, 
and the Court held that there was no difference in the legal liabilities of the 
tithe-owner and the occupier of land, so as to bring the rating of tithes within 
the terms of that proviso, ^^ different relative liabilities.'*^] No case like the 
present was suggested upon that occasion, where the rent is paid for a subject- 
matter annually consumed. [Coleridge, J. — Is it more tnan a question of 
degree ? In ascertaining the rate, you must take into consideration, not only 
the clay dug out, but the land from which it is dug ; and then are not the 
expenses of getting the clay '^ expenses necessary to maintain the land in a 
state to command such rent .^^] They are included in the actual rent paid) 

(a) See the judgment of the Court in Reg. t. Cq>e/, p. 411. 
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beyond which the tenant can aiford to pay the owner of the soil so much per 
toD of clay taken. There is no difference in this respect between the brick-earth 
and coals. (Rex v. Ailwood.) [Coleridge, J. — Your argument is, that a 

E3pertv which is annually consumed is subject to a *^ different relative 
Klity'' from property annually renewable, and that therefore this case comes 
within the proviso to the 1st section of statute 6 & 7 W. 4, c. 96 ; but you fail to 
cany out your own principle, because you rate upon an average.] That arises 
bam the necessity of making the rate prospectively, but does not affect the 
applicability of the proviso to a case like the present, with regard to which it 
baa a clear definite meaning. [Colebidge, J. — Did the Court, in Reof v. 
AUwood^ or has it in any other similar case, ever treated the rateability as rest- 
bg on any different principle from other cases of rating ?^ Not expressly, 
[Coleridge, J. — But the proviso seems to apply to cases where a aifferent 
principle of rating exists.] The principle of rating houses and land, as such, is 
m effect different from that upon which property of this description is rated. 
Then is the mode of rating for which the appellants contend correct ? The 
int point which they make is that the rate ought not to be imposed upon any 
Ujgber amount than the rent of lOZ. per acre, which the case finds a tenant 
voald be willing to pay upon a lease, with liberty to consume the brick-earth, 
bat without liability to pay any royalty, according to the number of bricks 
Blade ; but that rent is certainly not the criterion. That is- the rent which a 
person entering upon a tenancy, and ignorant of what the land might produce^ 
would, upon a speculation, be willing to give ; but the case puts it beyond doubt 
that in fact more is paid in each of the nine cases stated. The real rent is the 
proper criterion, and that includes the amount of royalties, as well as the fixed 
Him paid by the lessee. (Daniel v. Grade, 6 Q. B. 145.) And that is the 
answer to another objection made by the appellants, that the risk and expenses 
incurred in making the bricks render the amount of royalty an improper measure 
of the amount of the rate. The same grounds of hardship were put forward in 
Rex V. Woodland, and answered. Thirdly, the appellants object to the additional* 
cbaige of 46s. per acre, which is the amount at which other lands in the parishr 
are rated ; but the tenant pays a rent for the land in addition to the royalty, 
and the amount of the royalty is of course fixed accordingly. Fourthly,' it is said 
that the deductions are insufficient, and further deductions are claimed for 
tenants^ rates and taxes, and also for interest on the capital invested ; but the 
answer is, that these outgoings are calculated in the amount .of the rent before 
the contract is made, and therefore the rent agreed upon gives the rateable 
Tslue, without those deductions. The respondents have deducted 33 per cent. 
bt casualties and expenses ; and no further claim can be sustained. In JRea 
T« Aiiwood various expenses were of course incurred in bringing the coal to 
market, but no allowance was made for them, because the expenses were incurred 

Sthe tenant for the purpose of manufacturing an article which, ultimately, 
. er payment of them and of the landlord's rent, yielded a profit to the occupier. 
These deductions differ in principle from that allowed by the respondents for the 
fimgn matters used in the manufacture of bricks. [Coleridge, J. — Like the 
use of expensive manure upon land, they diminish the profits.] No; they are 
expenses which the tenant voluntarily incurs for the purpose of increasing his 
profits, and he derives the benefit of the increased profits. [Coleridge, J. — 
The fallacy is in supposing the use of the manure to be contemplated in the 
original agreement between the landlord and tenant.] No man would agree to 

EVe a certain rent without first calculating the expenses and the profits of the 
lit tenant. 
Hill and Pashlej/j contra. — The rate, as made, is clearly bad. It is made 
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upon an assumption that the same number of bricks will be made in the year 
or rating as in the previous year, because there is the same capacity for 
making ; and nothing can be more uncertain ; for the construction of a viaduct 
in the neighbourhood, or some other temporary cause, may vastly increase the 
consumption of bricks in any given year. At all events, it the facts stated are 
sufficient to warrant a conclusion by the Sessions that the same number of brides 
will be made, that should have been stated in the case ; but on the contrary, 
the case expressly finds that lOZ. an acre is the rent which a tenant would give, 
paying no royalty. [Wightman, J. — Is not that inconsistent with other parts 
of the case?] There is no repugnancy in the two statements. The royalty is 
a mode of paying a certain sum for the brick-earth, as long as it lasts ; but the 
10/. per acre is the rent which would be paid for a term, without any royalty. 
[CoLEBiDGE, J. — A smaller sum, therefore, in consideration of the risks-j 
Yes ; the risk of there being no market, for example. It is admitted that this 
species of property is rateable, and that is all which the cases of Re<v v. Brow% 
Rex V. Alberbury, and Rew v. Woodland decide. Rex v. Brettell (3 B. 8c 
Adol. 4S4) is to tlie same effect. But the question is as to the quanium of 
rate, and the deductions made by the parish officers are insufficient. They fail 
to ascertain the rateable value, which is less than the rent. The true principle 
of rating is to make the rate with reference to the permanent value of the 
property rated, so that it shall bear a proportion to it as nearly equal as possible 
in all cases. That is the rule of rating laid down by the stat. 6 & 7 Wm. 4, c. 96) 
8. 1, which points out the mode by which, in the ordinary cases of houses or grass- 
land, the permanent value would be ascertained ; and indeed that clause does 
not seem to contemplate the imposition of any rate upon property which might 
all be swept away at once, but only upon property in its nature renewable, and 
of permanent value. Bricks are not titheable, because they are not the annual 
increase, but of the substance of the earth (2 Inst. 651) ; and the statute speaks 
of a rent from year to year. Clearly, at all events, it shews that the rate is to 
be imposed upon property with reference to its permanent value. But it has 
been attempted to answer this argument by reference to the case of coal-mines. 
Now the statute of Eliz. does not provide at all for rating the net annual value; 
all rateable property stood on the same footing, and all persons, being -occupicn 
of rateable property, of whatever sort, were to be rated equally ; and under that 
system, for a considerable time, no practical inequality was created between 
the rates upon houses or land, and those upon coal-mines and quarries ; because, 
formerly, coal-mines and quarries could only be wrought out in a great number 
of years ; and if it took one hundred years to work out a coal-mine, the difficr- 
cnce would hardly be appreciable. By the three per cent, tables (Inwood^ 
Tables) it appears that the difference between the value of a lease for one hun- 
dred years, and the value of the fee, is only the difference between 81^ and 
83^. Now, however, the case is widely different, and both the state of society 
and the statute law are so greatly changed, that the Court cannot be bound by 
the old authorities on this subject. But even under the old law it was soon 
found that to rate houses or coal-mines on the one hand, to the same amount as 
grass-laud on the other, would be to make the rate very unequal, and At 
practice consequently arose of rating different descriptions of property at 
different proportions of the rent. In Rex v. Brograve (4 Burr. 2491) the 
occupiers of land in a parish were assessed at three-fourths of the yearly value 
rf such land, and the occupiers of houses at half of their yearly value : hot 
the Court said that there was no apparent inequality, and that it was right and 
proper that a difference should be made between land and houses. So in S€9 
▼. TamlinMon (9 B. & C. 168), where a poor-rate was made upon two^irds of 
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the net rent of lands, and half the net rent of collieries, it was held that this 
might be a fair and equal mode of ratin&f, and as the rate did not manifestly 
jqypear to be unequal, the Court refused to quash it. In this way parishes 
avoided the inequality which would result from rating in the same proportion 
pnyperty which was permanent and property which was either not renewable 
at ally or only at very great expense : but now the power of thus equalizing the 
nites is taken away, for the rate must, by the statute of 6 & 7 Wm. 4, c. 96, be 
imposed upcMi the whole rent, subject to the proper deductions. The whole ques- 
tion, therefore, turns upon the sufficiency of the deductions made ; and the effect 
of the argument on the other side is this, — that if the clay could be renewed, 
although it would clearly enhance the value of the property, it would diminish 
the rate; because in that case it is admitted that the expenses of renewal must 
lie allowed in the rate. Then, secondly, what is the proper mode of rating 
dttse brick-fields ? The idea of rating them merely as land used for agriculture 
pBposes is abandoned. The rate should have been made upon tne rent of 
lOL, which the case finds that a tenant would give without payment of any 
iDjilty, making therefrom deductions in the nature of those which would lie 
tide if the clay could be reproduced. The land used as a brick-field is worth 
har years^ purchase ; but if the clay were renewable, it would, like arable land, 
be worth thirty years' purchase, and that, therefore, must be taken into account 
in estimating the qisanitim of the rate, unless it be true, as was argued with 
regard to the expense of manure, that that which would enhance the value of 
ihe land would also, on principle, diminish the rate. The appellants there- 
Sare contend that, in the same way as a depreciation fund is set aside for 
nebuilding a house when it shall be no longer habitable, and is allowed in the 
mte, flo there ought to be, in a case like the present, a deduction for the pur- 
of a similar estate when the one rated has been worked out, so that 
equal value at all times may be obtained. The extravagant conclusions to 
iriiich any other mode of rating would lead are sufficiently apparent. Suppose 
that a viaduct was about to be built near a brick-field, a circumstance of that 
nrt mi^t reasonably lead to a contract to buy the land, and take away the 
•■rth bodily in a few weeks, for the purpose of making the bricks dsewhere ; 
knr, in such a case, is the annual value to be ascertained ? What is the subject- 
flatter of the rate ? [Coleridge, J. — In Reof v. The New River Company 
(1 M* & S. 508) Le Blanc puts that case, and treats it as clear that the 
occupier would be rateable in the parish where the brick-land lies.] Yes ; but 
die rate is not upon the whole value of the earth which he carries away, any 
mote than it is upon the whole value of the timber felled in a particular year. 
{fttm ▼. Mirfieldj 10 East, 219.) Practically, in former times, no such question 
could arise, on account of the length of time which works of this sort occupied ; 
hat the improvements of machinery have made that the work of a day, which 
Hied to be the work of years. The net annual value, communUms annis, is 
tte rateable value ; it cannot be limited to one year, for if to one year, why not 
tonx months? In Rex v. Attwood (6 B. & C. 277), which is greatly relied 
01 by the other side, it was assumed that the royalty measured the amount for 
whicn the colliery would let ; and it might be so in that case, for the working 
of a ooal-pit is attended with very great expense, whilst that of a brick-field 
is attended with very little, and the produce is incapable of being removed to 
mj distance. In Reat v. The Hull Dock Company (5 M. & S. 994) an attempt 
was mlide on the part of the company to obtain relief from a rate in a particular 
year, on the ground that in that year the expenditure in repairs exceeded the 
imount of the duties received ; but the Court said that tne average profits 
were not liable to be merged in the partial expenditure of any particular 
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period. [Coleridge, J. — On the other hand, suppose that some temporary 
cause enhances the value, what then?] Merely temporary causes ao not 
influence the rent, and it is through the rent that the rate is obtained. [Cole- 
ridge, J. — But assume that the rent is influenced ?] Then certainly tne rate 
would be influenced likewise. The argument is, that the rate. must be cal- 
culated in some way to ascertain the permanent value. The case of Rex t. 
Mirfield discloses another principle, which shews the importance of equalizing 
the rates one year with another. Lord Ellenborough, C. J., in delivering the 
judgment of the Court, and speaking of saleable underwood, said, *^ If they 
are rateable at all times, they will contribute according to their value, in exact 
proportion with the rest of the property in the paiish ; but if they are rateable 
in tnat year only in which they are cut, the sum they will have to contribute 
may materially vary, according to the proportion their value bears in that year 
to the rateable property of the rest of the parish, and may be much greater, or 
much less, than the aggregate sum it woula pay if it were rateable at all times.* 
Several cases are then put by his Lordship, which shew forcibly how much the 
proportions between tne diflerent species of rateable property in the parisb 
must be disturbed by heaping upon the rate for one year the whole vaine of 
any particular estate, and then adds, ^^ It is hardly necessary to state that a 
mode of rating which might produce such difierences to the owner of this 
description of property, and to the parish, if he contributed only in the 
cutting year, cannot be the true rule ; and the only other rule is a constant 
contribution, which will at all times fall equally upon this and upon every 
other species of property." In Rew v. Ferrybridge (1 B. & C. 375), fin 
and larches planted with oaks for the purpose of sheltering the latter, and 
cut from time to time as the oaks grew larger, but when once cut, not 
growing again, were held not rateable as saleable underwoods, Bayley, J. 
.observing, that, if rateable at all, they must be rateable annually^ accord- 
ing to Retv V. Mirfield,, and that the legislature could not have meant to 
suDJect property of this description to such annual charge, (a) Lastly, 
the appellants are at all events entitled to a deduction for tenants* rates 
and taxes, and also for the expenses of manufacture. They are expenses 
necessary to the earning of the profits, upon which the rent depends ; and the 
mistake made by the respondents is in supposing that bricks, which are an artide 
of manufacture, can be placed on the same footing as coal or clay, which are 
unmanufactured articles. The difference may be thus illustrated. If, instead 
of a royalty, bricks were to be delivered to the landlord, he could not be rated 
on that account, because the bricks and the labour are not part of the freehold; 
but in Rowles v. Gells (Cowp. 451) (6) it was held that the lessee under tbe 
Crown of lead-mines, receiving from the miner a portion of the mineral raised, 
was rateable for such portion. The statute 6 & 7 Wm. 4, c. 96, s. 1, points 
out these deductions as necessary to be made in all cases which do not M 
within the proviso at the end of that section, and that proviso has always been 
understood to apply to tithes only. 

Deedee (amiima curiie) mentioned that there was another case in the Crown 
paper, raising the same point, (c) 

Cur. adv. vult 
B. 

(a) See Reg, t. 8t, Mary AbbotVtp Kmnngion^ measure of lead-ore got; bat €ope it aixpeaeeiBr 

12 Ad. & £. 824. erery load or nioe dithea of lead-ore raised. 

(ft) In this case the rate was imposed " for lot and (c) Reg. t. Everett. Vide next page, 
••pe." The dntjr of M is the thirteenth dith or 
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The Queen v. Henby Eveuest. 

THIS was an appeal against a poor-rate, made January 31st, 1845. On 
appeal, the Quarter Sessions confirmed the rate in all points, subject to 
the opinion of the Court upon the following 

Case. 
Henry Everest, the appellant, is the occupier of a piece of land in the 

Grish of Frindsbury, containing brick-earth, on which he makes and bums 
cks. He entered upon the occupation by virtue of the following memo- 
fandum of agreement, and has since continued to occupy upon the same terms 
without any formal renewal of the contract : *^ Memorandum of an agreement 
entered into the Srd day of July, 18S5, between John Battey, of St. Margaret's 
BodE, Rochester, in the county of Kent, as agent to Thompson Hankey, Esq., 
of the city of London, merchant, on the one part, and Henry Everest, of the 
parish of Hoo, also in the county of Kent, yeoman, in the other part. First, 
that the said John Batten agrees to let the said Henry Everest a certain piece 
of land as a brick-field, which is now and has been for the last years in 

the occupation of the said Henry Everest, as marked out by stumps in a field 
called * Jarick-field,^ being part of Manor Farm, in the tenure and occupation 
of Mr. Ambrose Sponge, and next to Whitewall Creek, in the parish of 
Frindsbury, by admeasurement acres, be the same more or less, together 

with the cottages thereon, on which to make and bum bricks for three 
ears certain from Christmas, 1884, to Christmas, 1837. The said Henry 
Everest to make or pay for one million of bricks at least for each year of the 
above neriod at the rate of 2s. Sd. per 1,000, and so on for every 1,000 
beyond the said million, to be considered and estimated by and between the 
parties hereto to be the same number as that upon which the duty to the king is 
actually paid for, such payment to he considered due and payable as a 
rentj and to be made on the 25th day of March, and the 29th day of September 
in each year during the said term hereby granted, and in each and every year 
during which the said Henry Everest continues to occupy the said brick-fields 
and cottages at Whitewall aforesaid. The said Jolin Batten, as agent on 
bdialf of the said Thompson Hankey, is to be at liberty to distrain the goods, 
chat tel s, and effects thereof found, and levy such arrears of the said payments or 
sums of money as shall be behind or unpaid, in like manner as bv law might 
or ooald be done in case such arrears are due for rent of the said brick-fidd. 
The creeks for the navigation of barges to the said wharf are to be cleaned and 
kept open at the proper costs and charges of the said Henry Everest, his 
execators, administrators, or assigns, during his or their occupancy. The 
bricks to be made, clamped, and burnt on the ground so marked out, and a 
dear road or passage-way to be always left for passing and repassing to and , 
ftmn the wharfs with the ballast by Mr. Sponge, or those employecfby him, 
through or bv the said brick-fields, and the road so marked out and varied at the 
pleasure of tlie said John Batten, and no obstruction whatever to be thrown in 
the way of the said Ambrose Sponge, who is to have the whole use of the wharf . 
except the shipping of the bricks, or to the landing of materials for making. 
And whereas the said Henry Everest is desirous of occupying for other 
purposes than brickmaking the remaining part of the said piece or parcel of 
land called * Brick-field,^ containing by admeasurement 18a. Sr. S9p., it is 
hereby understood and agreed between the said John Batten and Henry Everest, 
parties hereto, that the said Henry Everest is to pay, in addition to the sum 
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that may be due and payable for brickmaking, the annual rent of SL per acre 
upon nine acres of the said field, the said rent to be payable on the S5th of March 
and the 29th day of September ; and the said Henry Everest is to pay to the 
said Ambrose Sponge tne value of such crops and husbandry labour as may be 
upon the said land at the time of the said Henry Everest taking possession of 
the said piece of land, — all parochial rates, assessed taxes, and assessments to 
be paid Dy the said Henry Everest, his executors, administrators, or assigns; 
and also that the said Henry Everest, his executors, administrators, and assigns, 
shall or will, at the end ana expiration, or some other sooner determination, of 
the said term hereby granted, level the said pieces of land where the same shall 
have been dug or broken up by him, and nave the same levelled and fit for 
cultivation in every part thereof.^' 

The appellant has occupied for the purpose of brickmaking the same piece 
of land as a brick-field in the memorandum mentioned for the last fifteex) 
years, and in the rates for the poor of the parish of Frindsbury, made prior to 
October, 1844, he has always been rated in the manner annexed in the follow* 
inff page. 

^he making of bricks having greatly increased during the last ten years, 
the attention of the parish officers was drawn to the subject, and the following 
resolution was passed at a vestry holden on the 10th of October, 1844:— 
** Resolved, that the several brickyards in the parish be rated at Is. per 1,000 
upon the supposed number manufactured at each stool, considering it a rental 
upon each stool.'^ Five hundred thousand bricks are made at each stooL 
In pursuance of the resolution, the actual rateable value of the brick-fields 
was endeavoured to be ascertained by a calculation of the number of bricks 
made. The net rateable value was varied from 95L 15s. to 550/. by a rate 
made on the 10th of October, 1844, which assessment was paid under protest 

In January, 1845, another rate was made, in which the gross estimated 
rental was put at 645/. 10s. the rateable value at 550/. and the rate thereon 
at 13/. 15s. 

The appellant duly appealed against this rate, on the ground that he was 
overrated in respect of the yearly value of the land in his occupation. The 
clay, or brick-earth, dug in the land in question, is never sold as such by the 
appellant, and is only one of the materials used in the manufacture of bricks. 
The other materials used in the manufacture of bricks are chalk, sand, 
ashes, and breeze, all of which have to be brought to the brick-field from 
other places. 

The manufacture is attended with great risk and uncertainty, and in pro- 
gress the bricks are exposed to considerable damage from rains and other acci- 
dental causes, for which, however, an allowance is made of 1-lOth by the 
Excise, in charging the duty. When the rate appealed against was made, the 
defendant had twenty-two stools for the purpose of brickmaking. The sum 
of 800/. per annum is necessary for the proper working of each stooL 
The sum paid by the appellant to Mr. Hankey, the landlord, under the memo- 
randum of agreement at 2s. 8d. per 1,000 on the bricks made, amounted in 
the year 1840 to 1,010/. 9s. 6d. ; in 1841, to 928/. ls.4d.; in 1842, to 
960/: 7s. 2d. ; in 1843, to 963/. 138. 8d. ; and in 1844, to 1,324/. 4s. 9d. It 
• was contended for the appellants: first, that the land in question ought not to be 
rated higher than 1/. 10s. per acre, which is the average value to let and for the 
purpose of rating ordinary agricultural lands in the parish ; secondly, that if any 
addition is to be made in respect of the land containing brick-earth, the sum per 
acre ou^ht not to exceed 5/. 10s., which is the average value of the best garden^ 
ground in the parish to let by the acre. The respondents contend that uie sum 
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actually paid to Mr. Hankey for bricks made upon 
the land rented under memorandum of agreement, 
was to be considered as the rent which the appellant 
bound himself to p&y, taking all the chances oi brick- 
making being profitable; and the mode by which the 
parish arrivea at the amount of bricks made was im- 
material. It is admitted that if this view be correct, 
the amount of the rate does not exceed the rateable 
value, after making all lawful deductions. The other 
rateable property in the parish is rated upon an esti- 
mate of the net annual value thereof, within the mean- 
ing of the Parochial Assessment Act, 6 & 7 W. 4, 
c. 96. The question for the opinion of the Court is, 
what is the net annual rateable value of the land in 
question ? If the sums paid the appellant, under his 
agreement, are to be considered in the nature of 
rent, and as such ought to form the basis of the 
rating, the order of Sessions is to be confirmed 
If either of the modes contended for by the appel- 
lants shall be considered correct, it must be sent back 
to the sessions that the rate may be adjusted accord- 
ingly- 
This case was argued on Wednesday, January 1 9, by 

Sir F. Thesiger and Bodkin in support of the 
order of Sessions. — The real object of the agreement 
here made between the parties is to fix the amount 
of rent in proportion to the number of the bricks 
actually made. This is clear by the whole docu- 
ment, and especially from the power of distress 
given. The payment made is that which a tenant 
would give, with the facilities and powers conferred 
by the possession of the land for turning it to valu- 
able purposes. It is not to be regarded as mere 
agricultural or garden land, but according to its 
value, which arises from the properties of the soil, 
which are available to the tenant. This cannot be 
distinguished from a clay-pit or slate-quarry, which 
arerateable. {Rew v. Woodland^ 9, East, 164 ; Rex 
V. Brown, 8 East, 528.) Here the proportional value 
is defined by the increase of rent according to the 
number of bricks made. No other mode of rating 
could be fairly adopted, for if a calculation were 
attempted as to the supposed number of years, 
there would be nothing to prevent the lessees from 
exhausting the brick-earth in two or three years ; 
and then the land would become almost, if not en- 
tirely, valueless. It is not a rate as upon a manu- 
facture, as contended for ; for the profits are cal- 
culated after deducting landlord's rent, and the 
materials necessary to make the bricks. If there 
is any mistake in the amount of productiveness 
here attributed to the land, that is a question for 
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the Sessions, and not for this Court. It should have been rectified by evidence 
at the trial of the appeal. (They referred to Heg. v. South Western Railway^ 
1 Q. B. 558 ; Rew v. Mirfeld, lO East, 219 ; 6 & 7 Wm. 4, c. 96, which see ; 
the argument in Reg. v. Westhrook,) 

M, D. Hill^ Deedes^ and Paahley^ contra.— -Is the amount payable here by 
the appellant rent ? The Sessions have not found here, as in the case of tlie 
South Western Railway (1 Q. B. 558), what a tenant would give. It may 
be that no bricks would be made, or that those that were made would not be 
sold. The number is necessarily fluctuating. Here this additional rate is 
imposed after a rating for fifteen years upon a difierent scale. The requisitions 
of the 6 & 7 Wm. 4, c. 96, s. 1, nave not been complied with as to the mode 
of finding the net rateable value. Tliey referred to Rex v. Birmingham Gat- 
light Company (1 B. & C. 506), and to the cases cited in the former 
argument, which being fully reported, it is unnecessary here to repeat. 

Cur. adv. vtUt. 

E, W. 

Judgment. — February 25. 

Lord Denmax, C. J. now d^elivered the judgment of the Court. — These 
cases were sent from the sessions of Middlesex and Kent, and may be con- 
veniently considered together, being intended to procure a decision on the same 
question — the proper mode of rating the occupiers of brick-fields for the rdief 
of the poor. 'Fhc material facts found in both cases are nearly the same. In 
both it is stated that much expense was incurred in the introduction of foreifi;n 
matters, necessary to make the occupation productive and profitable ; and the 
result was liable to much risk. It is understood, therefore, if not made legally 
certain, that the tenancy would be of some years' duration, and the rent in 
part fixed and in part made to depend in the nature of royalty on the number 
of bricks made. The material, the brick -earth, is not in its nature renewaWe, 
and in both cases would be consumed, according to the respective calculations, 
in no great number of years. The basis of the rate has been the supposed total 
amount paid to the landlord, considering as well the royalty as the fixed sum 
to be rent, and to be the proper criterion for assessing the amount which a 
party may be reasonably expected to pay as rent from year to year, free of 
such charges,! and making such deductions as the statute specifies. Now, in the 
case of Westbrook, the Sessions found that the rent which one taking a lease 
would pay, with liberty to consume the soil and clay, or brick-earth, without 
any lianility to pay any royalty in respect of the number of bricks made, would 
be the sum of 10/. per acre only. No finding, corresponding with this, appears 
in the case of Everest. The question we have to determine is, whether the 
principle on which the parish officers proceeded is correct with reference to the 
tarocnial Assessment Act. We must presume the amount to be correct, both 
as to the royalty and as to the deductions made; and no question involving any 
difficult principle was raised as to the nature or number of these last. It will 
be convenient, first, to consider the question without reference to the special 
finding in Westbrook's case, and then to see whether that finding makes any 
difference in the decision of that case. It is objected by the appellant,^ in the 
first place, that it is a fallacy to infer that because there are so many stools on 
the ground, from which so many thousand bricks may be made in each year^ 
so many will in fact be made and paid for ; or that« because so many have in 
fact been made and paid for in one year, that the same, or an equal number, 
will be made and paid for in the following year and years ; and no doubt the 
conclusion does not follow with certainty from the premises. But the answer 
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I the first of these remarks is, that it is rather a question of amount than of 
-hiciple ; and it does not touch the question of whether the royalty was in 
ihfitance a rent. Considered as a question of amount only, the parish officers 
iving to make the rate may well look to see what probably the land may 
loduce in the current year. They may well proceed with a brick-field as 
ey would with land used for the purposes of agriculture ; they cannot in that 
se tell with certainty how much or what may be tilled, nor what quantity of 
oduce may be raised, still less at what price it may be sold. Yet, supposing 
e tenant to occupy at a rent to be ascertained in each year by the actual pro- 
ice and price, as it well might be, they may reasonably, from the nature of 
e premises, the nature of the land and the mode of its cultivation, the prepa- 
tion actually made, and other circumstances, infer what would be the rateaole 
lue in a given year. In the present case we cannot say that the nature of 
e occupation does not afford rather safer premises for making a calculation as 
I the amount ; as the preparations are somewhat of a more permanent nature. 
t is not unreasonable to infer that the stools would not be erected but with the 
tention of making bricks ; and that more would not be erected thap for the 
umtity of bricks which would be required, and that more bricks would not 
* made than would be expected to be sold, especially as the duty to the 
yvemment and the royalty to the landlord are not to be paid for on the sale. 
It on the making. These premises raise, at least, a primd facie case ; and if 
ley led to an exaggerated conclusion, it was in the power of the appellant to 
Bve shewn their error by actual proof. As to the second objection, the answer 
I that the rate is made but for a year, and any falling off in succeeding years 
ould, of course, operate as a reduction of the rate for those years in which the 
noduction is less. The next objection is a more important one : that it is 
twether wrong in principle to consider royalty as rent ; and this appears to 
5 founded mainly on this, that it is a sum paid not in respect of the renewing 
poduce of the land, but of a portion of the land itself, and that not consumed 
f slow degrees, to be exhausted at the end of a long period — as in the case of 
coal-mine; under which circumstances, it is admitted it might be treated as 
noduce, but in such large proportions that the whole in a few years will be 
nsumed and gone. It does not seem to us that the circumstances of a more 
' less rapid consumption can make any difference in principle ; the rate is 
ways imposed with reference to the existmg value — whether temporary or per* 
anent is immaterial. The case was supposed, of a brick-field being worked 
It in less than a year to meet the demand of an enormous contract for a public 
3rk. The consequence would be, the land would have a much increased 
due for that year, and it would be only reasonable it should bear an increased 
[te for that year, although in the following year its value might sink almost 
nothing, and the rate would fall in proportion even to nothing, if the brick- 
rth was exhausted, and therefore, like an exhausted coal*mine, should become 
tirely used up. If this were not so, an obvious injustice would be done to th 
her rate-payers. Suppose that two brick*fields of the same size, and worked 
.as to be consumed in ten years by equal working, in ten years would pro- 
ice 1,000/. each, upon which a rate of 10/. is paid, then in ten years each 
mid contribute 100/. to the burthens of the parish ; let one be exhausted in 
e first year, the produce would have been 10,000/., but the rate fs only 10/. 
r that year, according to the appellant^s argument, and it may be nothing 
terwards. Whatever there may be afterwards, it is clear there would be a 
duable occupation of one year, escaping nine^tenths of the rate entirely. But 
> injustice would be done if, in every year, the occupier was assessed according 
».tlie actual value in that year; and it is the duty of the overseers to arrive^ 
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as nearly as they can, at that. The case of Rew v. Mirfield (10 East, 818) 
was mentioned in the course of the argument ; but the facts are wholly unlike 
those in the present cases. The saleable underwoods there produced no profit 
except in the twenty-one years ; and here there was nothing to shew that ^Qual 
profit may not arise in every year of the tenancy, be it long or short. The 
terms of the tenancy are fixei on that assumption. The principle of that 
decision is in accordance with what will be our conclusion. We come, then, to 
the bare objection that the royalty is paid, not for the renewing produce of the 
land, but for several portions of the knd itself, mixed up With foreign matter. 
The expense of this, however, must have been cast ofp before the royalty itself 
was fixed : that was a sum which, after all such expenses were paid, the occvh 
pier could afford as a rent to the landlord. When the case is thus laid bare, 
there is no distinction between it and that of the lease of coal-mines, clay-pits, 
and slate-quarries, in respect to which the occupation is only valuable by the 
removal of portions of the soil ; and whether the occupation is paid for in 
money or kind, and the amount is fixed beforehand by the contract, or mea- 
sured afterwards by the actual produce, it is equally in substance a rent : it is 
a compensation to the landlord by the occupier ot the piece of land for that 
species of occupation which he contracts to give. This would not admit of aa 
argument in an agricultural case, where the tenant is to pay a certain pro 
portion of the produce ; that would be admitted to be, in all respects, a rent 
service, with every incident to such a rent. In Daniel v. Grade (6 Q.B. 14f6) 
we held the same in reference to a marl-pit — a brick-mine, as the parties termed 
it — where the render was so much per cubic yard on the marl got, and so mudi 
per thousand of the bricks made. We are brought, then, to the conclusion 
that the parish officers have done right in considering the royalty as a portion 
of the rent ; and we see no objection to the conclusion at which they bare 
arrived, that, prima fade^ the amount of royalty reckoned in the rate will be 

Eaid in the year for which the rate is made. Still it must be always remem- 
ered that the ultimate question is that propounded by the statute ; and there- 
fore the amount which has been paid, and which it is reasonable to infer ^nll 
be paid, is only evidence, and not the fact itself to be ascertained. When, 
therefore, the case came to the sessions, it was open to the appellant to prove 
fiuch uncertainty in the market, and also all such circumstances as shewed the 
parish officers to have done wrong in concluding that, from such a quantity made 
or expected to be made, the land might be reasonably expected to let from year 
to year at a rent measured by that quantity. Such evidence would have raised 
a question of fact for the Sessions, and they would have had, upon the whole, 
to sustain or reduce the amount of the assessment. It may well be that, 
although at the end of the year the lessee has made so many bricks that he can 
afford to pay 150Z. as royalty to the landlord, he could not prudently, at the 
beginning of the year, contract, at all events, to pay more than 100/. ; and, if 
so, the latter, rather than the former, would be the sum at which the land may 
be expected to let from year to year. This, then, was what we understand tbe 
Sessions to mean in Westbrook^a case, by the special finding. The pariik 
officers estimate the rent at a supposed amount of the bricks actually made, and 
the royalty then payable on such amount, and from this they make such dedu& 
tions as reduce the rateaUe value to 159^ 10s. ; but the Sessions say that^ 
placing the tenant exactly on the same footing as to the incidents of hia oceih 

Eation, but calling on him to say beforehand what rent he would pay per aoc^ 
e would not be expected to give more than lOZ. per acre, whidi, on the wfaoky 
would amount to litde more than lOOt This latter appears the true eriterkii 
cadier than the former, and the rate must be amended accordingly* fiutitis 
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not so ea^ to deal with Everest a case ; the Sessions ask us what is the rateable 
Talue of the land ; and add, ^* if the sums paid are to be considered in the nature 
of a rent, and as such ought to form the basis of the rate, then the order is to be 
eonfinnecl! If either of the modes contended for by the appellant be right, the 
case should be sent back for the rate to be adjusted accordingly.^ Now, neither 
of the appellant'^s modes are correct, nor were contended so to be. They were 
in effect to rate land occupied in one mode as if it were occupied in another, 
tfaoee modes producing different rates of profit, and commanding different 
■mounts of rent — than which nothing could be more unreasonable. But, on 
the other hand, although the sums paid are to be considered in the nature of 
the rent, it does not follow that they must form the basis of the rate in the 
of fixing its amount. The true question is that which the Sessions have 
, but which they must answer for themselves, by finding on the evidence 
Hoording to the principle we have laid down, what is, in the words of the 
tetnte, the rent at wnich the land might reasonably be expected to let 
fioB year to year, remembering the purposes to which it is to be applied, and 
the privileges which the tenant will enjoy under his contract, and oy reason of 
the occupation, and after making all the deductions specified by the statute. It 
by no means follows that this mode of examination will produce so great a change 
in Evereafe case, as it has in Westbroofc's ; the circumstances may be such as 
\o risk, market, and competition, as may make the difference little more than 
nominal : the market may be so good, and the competition so great, as to make 
the risk almost nothing. Still this is a question for trial ; and for the purpose 
of trying that, this case must go back to the sessions. Both orders should go 
hack to their respective sessions, that the rates may be amended according to 
the principles laid down. 

Rates to be amended^ 
B. jr W. 



COURT OF EXCHEQUER. 

Hilary Term. — January 28, 1847. 
The Quben o. Gamble, (a) 

B^inrmation under BjccUe Act, 7 jf 8 Oeo. 4, c. 53 — Special case — Appeal from Qtiarier Seteiom, 

7%e Court of Exchequer will hear the argumenUe on a special case sent from the Quarter SessionSf 
mid brought before the Court by motion, upon im affidavit, although the statute expressly reserves 
the writ of certiorari to the Crown. 

Where, on an it{formation containing four counts, the defendant is convicted on one, and acquitted 
on the other three, and appeals against the conviction, there being no appeal by the officer, and is 
merited, the court of appeal cannot rehear the whole case so as to convict on the counts on which 
it was previously acquitted. 

THIS was a special case from the Recorder of the borough of Leeds, for the 
opinion and direction of the Court of Exchequer on an appeal against 
the conviction of three justices of the peace of the said borough under 7 & 8 
5eo. 4, c. 53. 

Pashley appeared for the defendant. — This matter does not appear to be 
)ioperly before the Court. It appears that the document is entitled, ^^ In the 
2aeen's Remembrancer's Office,^ and is verified by an affidavit; and I am 
viUing to admit that that is a thing which did take place at the sessions, but 

(a) Reported by T. S. CaPB, Btq>, Bmiitar-itJmr. 
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no certiorari has been issued. It is brought here by an affidavit, entitled 
*' The Queen v. Gamble." Certainly there was no such cause at the time the 
affidavit was sworn. The affidavit verified a certain copy of an information, 
and it verifies a certain annexed document, which purports to be the record of 
the conviction and appeal at the sessions. The certiorari is reserved expressly 
by the Crown in this case. It is curious that there should be an express 
reservation by the Crown of the certiorari^ that being the ordinary mode. 
[Parke, B.— 'We had one case under this Act of Parliament that has been 
argued before. Pollock, C. B. — • My impression is, that the former case 
came on by motion upon an affidavit.] I should have had no difficulty on a 
motion for a certiorari. I may mention what in analogous cases has been the 
uniform practice : this sort of case has been going on in another court for a 
very long time, under Acts of Parliament quite analogous to the present 
Your Lordship sees there is a special judgment of the Court of Quarter Ses- 
sions ; it is brought up for the consideration of this Court, and the course of 
the Court in sucn cases elsewhere is to have a certiorari. I cannot conceive 
any other mode in which rightly the matter can be brought under the cogni- 
zance oLthe Court. By the statute 7 & 8 Greo. 4, c. 53, s. 84, there is a 
conviction before justices, an appeal to the Sessions, and a reversal of the judg- 
ment. It is enacted (a previous clause giving an appeal to the Quarter 
Sessions in such a case as the present), ** that in every such appeal it shall be 
lawful for the justices of the peace at the sessions to rehear, upon oath,^ be; 
then it goes on to say, ^^ that the justices at quarter sessions are authoriaed 
and empowered on any such appeal to reverse or confirm in the whole or ia 
part the judgment appealed against, or to give such new or different judgment 
as they in their discretion shall in that behuf think fit ; and such commissionen 
of appeal, and justices of the peace at general quarter sessions respectively, 
shall m any such new or different judgment have the same power of midsadon 
as was bewre given to the justices who convicted. Provided always, that it 
shall be lawful for such commissioners of appeal, and justices of the peace at 
such general quarter sessions respectively as aforesaid, at their discretion, to 
state the facts of any case on which such appeal shall be made specially for the 
opinion and direction of the Court of Exchequer in England, Scotland, or 
Ireland, as the same shall have arisen therein respectively ."" Then there is 
another clause which, taking away the certiorari from the defendant, expressly 
reserves it to the Crown, — a very curious clause, because the ordinary course is 
without a special reservation. In this Act there is a special reservation to the 
Crown. 

Pollock, C. B.— -So far as mv recollection goes in the only case that has 
been before us, it came on by motion and affidavit. I do not know whether the 
Attomey-Greneral has any i)ecollection of that case ? 

The Attorney-General. — If your Lordship refers to the case of Reg. v. 
fVoodroughy it came on precisely in that way ; it came on by affidavit, and 
then a motion was made by concilium — ^there was no certiorari. 

Platt, B. — Is there nothing giving indirectly the benefit of the certiorari 
to the defendant ? 

The Attomey-GeneraL — If, instead of the Crown doing it, the defendant 
had wanted to take the opinion of the Court, he could not have done it if a 
certiorari was necessary ; therefore this is the only way in which it can be 
done. 

Parke, B.— The difficulty presented to my mind is this : I think the regular 
course ought to be pursued. In the Court of Queen's Bench it is always by 
certiorari : that is the authentic form of getting the record before the Court. 
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The difficulty has just been mentioned by my brother Piatt, supposing the 
finding is against the defendant, and the defendant wants to reheve himself 
from the judgment of the commissioners, or of the Court of Quarter Sessions, 
how is the defendant to ^t it up ? The Act of Parliament takes away the 
certiorari from the defen&nt. 

Poi^LocK, C. B. — Then the answer to that is, that the certiorari is taken 
away from the defendant, by which he cannot remove the record, certainly : 
but there is a special power given to the Sessions to state the case for the opinion 
of the Court ; and in taking away the certiorari the Act never intenaed to 
deprive the defendant any more than the Crown of a doubt raised by a special 



The Attorney-General, — Here the Act says that it shall be lawful for the 
Court below to state the facts of any case for the opinion and direction. The 
Court of Exchequer has no power to give judgment. Suppose your Lordship 
fifeets the justices, that upon the state of facts the law is so and so, then they 
mut give their judgment. If you have a certiorari you must bring up the 
iodlgnient, and then your opinion and direction may be exactly what your 
Lordship pleases to the Sessions. They have no power to abide by it ; it is 
all gone from them ; you cannot send it back again, and therefore it is quite 
plain, that in strictness you ought not to have a certiorari to bring th 
judgment up. 

Albebsok, B. — It is more like stating a case for the justices of assize, 
where the justices give their judgment in conformity with that of the judges of 
assize. It would be a very insufficient mode of putting it, if we put it upon 
the fooAng of a sessions case ; because there, the Court of Queen^s Bench, upon 
the same case which they remove by certiorari^ say the order is affirmea or 
reversed : they do not make an intermediate or fresh order. 

The Attorney-General. — That cannot be the proper course, because by this 
Act of Parliament the appellate Court have a nght to give a fresh judgment 
altogether. They are not bound to affirm or reverse the judgment, but they 
may give a new judgment altogether ; then they say, " We want the direction 
©f the Court." 

Pabkb, B. — This Court is not to pronounce any judgment in that respect ; 
it differs from the poor-law orders, subject to a case. 

Aldebson, B. — It is like the case of an arbitrator stating a case for the 
oninion of the Court, where the Court have given him leave to state a case for 
tndr opinion, which is not like the case of an award, where he states the reasons. 
In the latter case the Court reverse the award, or sustain the award, simply ; 
but where, by the authority of the rule of reference, power is given to him to 
state a case, and he states a case for the opinion of the Court, they cannot 
give judgment there upon the award. f * 

Pollock, C. B. — Mr. Pashley, the Court thinks you may be heard upon 
Ae present state of the motion. 

Parke, B. — What we shall do will be to give our opinion upon the ques- 
tions that we are asked. If the judgment in the alternative is wrong, then it 
omnot be enforced ; that is another matter which we will not decide now. We 
will mve our opinion upon the case on which our opinion and direction are 
asked. The words of this Act of Parliament are not such as exactly to accord 
with the supposition that the opinion of the Court is asked upon the same 
Ibotiog as trie Court of Chancery asks the opinion of this Court, because cer- 
tainly that Court is not bound by it ; but here they ask the opinion and direction 
of this Court, and while the justices would be bound by that direction, and it 
would be a breach of the Act of Parliament if they did not follow it, still it is 
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only the opinion and direction that they ask-^it is not the judgment of the 
Court. 

The Attarney-Generah — Mr. Ingham will ar^ue the case. 

Ingham. — This is an appeal against a conviction by three of her Majesty^s 
justices of the peace for tne borough of Leeds, on which the Recorder oi that 
borough quashed the conviction and reversed the judgment of the justices on 
the fourth count of the information in the conviction set forth, subject to the 
opinion and direction of the Court of Exchequer on the following case. *^ On 
the 26th day of September, A.D. 1845, Joseph Bedford, one of her Majesty's 
officers of excise, exhibited an information against Samuel Gaunt GhunUe 
before a justice of the peace of the said borough of Leeds, in the county of 
York, a copy of which information is set forth, according to the tenour, thereof, 
in the schedule thereunto annexed. On the 13th day of October, A. D. 1846, 
three justices of the peace for the said borough convicted the said Samuel Gaunt 
Gamble of the offence charged upon him by the fourth count of the said infor- 
mation, and did adjudge that the said Samuel Graunt Gamble had forfeited fiir 
his offence the sum of 500Z., which the said last-mentioned justices did then 
mitigate to the sum of 15^, and the said last-mentioned justices did then 
adjudge that the said Samuel Gaunt Gamble was not guilty of the several 
offences charged upon him in and by the first, second, and third counts of the 
said information, and did then acquit him thereof accordingly.^ The record of 
which said judgment and conviction, as amended by the said Court of Quarter 
Sessions, in manner hereinafter set forth, is contained in the schedule hereunto 
annexed. At and immediately upon the giving of the said judgment, the said 
Samuel Gaunt Gamble gave notice in writing of appeal from the said judffment 
to the General Quarter Sessions of the peace for the said borough, ana that 
notice is set forth in the schedule. On tne trial of the appeal, it was proved 
that the said information was exhibited on the 26th of September, 1845, and 
within four calendar months next after the acts of bribery relied upon by the 
respondent as proving the several offences charged in and by the said mfor- 
mation were committed. The counsel for the appellant thereupon oUected 
that the conviction was bad upon the face thereof, for not shewing with sufficient 
certainty that the information upon which such conviction was founded was 
exhibited within four calendar months next after the offences charged therein had 
been committed. The Recorder overruled the objection, but nevertheless, at 
the request of the counsel for the respondent, amended the said conviction in 
that behalf. Before such amendment was made, the said conviction, so far as 
the same is material to the present question, was as follows (I do not think 
I need troubleyour Lordships with that) ; — and after such amendment was made^ 
the said conviction, so far as the same is material to the present question, is as 
follows. The state of the necord, both before and after the amendment, is set 
out : " The said amendment was made by the Recorder, subject to the opinion 
and direction of the Court of Exchequer, as to his power to make such amend- 
ment ; and if the said Court should be of opinion that he had no such power 
then as to the sufficiency of the said conviction in the particulars aforesaid, 
before such amendment was made. After the case for the respondent was 
closed, the Recorder found and adjudged that the appellant was not guilty of the 
charge contained in the fourth count of the said information. The counsel for 
the respondent thereupon submitted that the second count of the said infer- 
mation was proved, and that the said Recorder ought to give judgment upon 
that count, inasmuch as the appellant had, by his said notice nereinbefoie 
mentioned, given notice of app^ against the entire judgment given by the said 
last-mentioned justices. Tne only judgment wuch, in his discretioBy the 



THE QUEBN v. GAMBLE. hB 

Beoordier tbduebt fit to give as to the fourth count of the said infonnation was 
to reverse the judgment of the said justices on the said fourth count, suUect to 
the opimoa and direction of the Court of Exchequer in that behalf ; but, in 
order to prevent the case from being sent down to the sessions to be reheard, 
the said B<ecorder found, as a fact, that the said appellant was guilty of the 
offenoe charged in and by the second count of the said information, and that the 
■id appellant was not guilty of the offences charged in and by the first, third, 
md fourth counts of the said information respectively ; but such finding of the 
■id Recorder was conditional only, and was not to be of any force or validity, 
unless the Court of Exchequer should be of opinion that he ought to have given 
[udgnient upon the seconcl count of the said information. The appellant's 
sounsel contended that if any use were to be made of the said second count of 
die said infonnation, such count was bad and insufiicient, inasmuch as the pro- 
wOMory notes therein mentioned were not, nor was either of them, therein aUeged 
to have been unsatisfied at the time they were offered to Thomas Charles 
Godfrey, as in the second count of the said information mentioned. The Becorder 
averruled the objection, subject to the opinion and direction of the Court of 
Exchequer in that behalf.^^ The points for the opinion and direction of the 
Court of Exchequer are as follow, that is to say : ^^ First, — If the said Court of 
Elxchequer shall be of opinion that the said Recorder had not power to amend 
the said conviction in manner hereinbefore mentioned ; and that without such 
amendment the said conviction was insufiicient in law in respect of all or any of 
the ob^tions to the same in that behalf taken by the counsel for the appellant 
as hereinbefore mentioned, then the order of Sessions is to stand confirmed and 
the conviction to be quashed. Second, — If the said Court of Exchequer shall 
be of opinion that the said Recorder was entitled to give judgment of conviction 
upon the second count of the said information, then the order of Sessions, so 
mr as the same relates to the finding and judgment of the said Recorder in the 
matters aforesaid, is to stand and be as follows, that is to say,"*" — then the form 
of the judgment, as it would stand, is set forth. Three of the points raised 
opon this special case I shall have little to say upon. The fourth is one of great 
practical importance. It arises in this way : An ofiicer of excise exhibits.an inform 
mation for penalties before justices of the peace. The information contains four 
Dounts. The justices convict upon the fourth count and adjudge that the defen- 
iant is not guilty upon the other three; thereupon the defendant gives a notice of 
ippeal, which notice is required by the Act of Parliament to be served, and which 
was served, upon the convicting justices, and also upon the opposite party, the 
somplainant. At the quarter sessions the whole case is gone mto, and tnen it 
ippears to the Recorder that there is not enough evidence to support the 
sonviction upon the fourth count, but that the second count of the mforma- 
tion is fully proved ; and then the question arises, w|^ether upon the Excise Acts 
lie Recorder could give judgment for the Crown upon the second count : he 
peverses the judgment upon the fourth count; he doubts whether he can give 
fodgment for the Crown upon the second, and that is the main point. The 
}ue8tion arises upon the 7 & 8 Geo. 4, c. 53. The 66th section of that Act 
provides, that where there shall be any proceeding for penalties under this or 
my other Act relating to the excise, an information is to be exhibited before one 
w more justices of the peace, who are to determine the matter. The SSkA 
lection provides for the case of an appeal ; the first part is not material ; it 
lien goes on, ^ And in case any omoer, who shall exhibit any informatioo, 
V any person or persons against whom any information shall have beev 
sshibited, or who shall appear and claim any goods, commodities, or chawLs 
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alleged to be forfeited in any information exhibited before any justice or justices 
of the peace as aforesaid, shall feel aggrieved by the judgment given thereon by 
such justices, it shall be lawful for such officer or such person or persons, upon 
giving such notice as hereinafter mentioned, to appeal tnerefrom to the justices 
assembled at the next general quarter sessions of the peace.^ Then it after- 
wards says, ** and they are hereby authorized and required at such general 
quarter sessions to hear, adjudge, and finally determine such appeal." Then 
tne 8Srd section provides that notice of appeal shall, immediately upon the 
judgment below being given, be served upon the convicting justices, or upon 
the justices who make judgment below, and also upon the opposite party. 
Then comes the 84th section, and it enacts, '^ That upon every such appeal it 
shall be lawful for the commissioners of appeal, or the justices of the peace at 
the general quarter sessions respectively, before whom respectively any such 
appeal shall be brought, and they are hereby respectively authorized and 
required, to proceed to rehear upon oath and to re-examine the same witness and 
witnesses, and to reconsider the same evidence and the merits of the case whereon 
the original judgment appealed against shall have been given ; and they diail 
not examine any evidence or any witness or witnesses other than or diffennt 
from the evidence, and the witness or witnesses which and who shall have been 
before examined before the commissioners of excise or justices of the peace 
respectively at the trial and hearing of the information upon which the original 
judgment shall have been given ; and such commissioners of appeal and justices 
of the peace at general quarter sessions are hereby respectively authorized and 
empowered on any such appeal to reverse or confirm in the whole or in part the 
juclgment appealed against, or to give such new or different judgment as they 
in their discretion shall in that behalf think fit."^ They are to have the same 
power of mitigation as the justices below. By the 82nd section, an appeal is 
given. What is meant by an appeal ? It operates as a certiorari to remove the 
record into the superior court, and it operates also as a new trial upon the facts. 
[Platt, B. — ^You say that the four counts go up together?] Yes; all of 
them go together ; you cannot appeal against a part, generally speaking, where 
an appeal is given from the petty justices to the Quarter Sessions. The l^s- 
lature prescribes that certain grounds of appeal shall be sent by the appellant; 
and then there are enactments that it shall not be lawful for the parties to travel 
out of the questions raised by those grounds of appeal. That is not the case 
here, where no grounds of appeal are required by tne Act of Parliament to be 
s^t, but simply a notice of appeal, and every question that arises upon the 
record is open upon that new trial, which is to take place before the Court of 
appeal. There appears to be a very strong analogy between cases of appeal 
and cases of new trial, which come on before the superior courts. In the case 
of The Earl of Macclesfield v. Bradley (7 M & W. 570), the marginal note is, 
*^ Where the defendant had a verdict on one of two issues in a cause, and the 
plaintiff on the other issue, and the defendant obtained a rule for a new trial on 
the latter issue on the ground of misdirection, whereupon the plaintiff discon- 
tinued : Held, that the plaintiff was not entitled to the costs of the trial." 
And in the argument Mr. Jervis relied upon the case of JoUifp^ v. Mundaff 
and said, ^^ It appears to be an authority for the plaintiff, but it is distinguish- 
able : there, the new trial was granted on the whole record; here, the defendant 
succ^eeded at the trial as to a part of the record, and has, at all events, a right 
to the costs of the issue on wnich he obtained a verdict.^ Mr. Baron Parke 
then interposed, but the rule for a new trial opens the whole record again. 
[Parke, B. — If the party applying ask it as a favour, you may impose terms 
upon him ; but as a matter of right, the Court cannot grant a new trial upon 
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part of the record, or upon a portion of the defendants instead of all the 
defendants: there can be no reason assigned for it; the Court assigns no 
reason ((x the new trial. It simply alters the jury process, and a new trial is 
ordered. If the jury process is to try ten issues, and ten defendants, you 
cannot have another jury process to try two issues and two defendants ; the 
jury process would l)e incongruous, except where you can put the parties unde;: 
terms.] There is no doubt that if the party is sent down to a new trial ex debito 
juatituBy and not by the favour of the Court, it is open upon the whole record. 
That principle is applicable as well to criminal as to civil cases : that is found in 
Rex V. Poole (Bull. N. P. 326, E. T. 1784) : " So where one issue out of four 
was against evidence, the Court granted a new trial, not only as to that issue 
{for that they said cannot be), but for the whole.'^ So in Rex v. Bramley 
{6 T. U.), which was an order for the removal of Sarah, widow of J. Ward, 
the respondents proved the settlement of J. Ward in the appellant parish, and 
his cohabitation with the pauper as his wife ; the appellants then called Sarah 
to prove that they were never married, and the Court refused to hear her. 
Lord Kenyon said : ^* The evidence was admissible, but the Sessions must 
judge of the effect of it.^ It was then proposed that on the rehearing, the 
Sessions should be confined to the examination of Sarah and of witnesses to that 
particular point, without putting the respondents to the expense of proving 
their case again. Lord Kenyon : ** The whole case must be gone into again 
at the sessions. I remember a case some years ago when the same objection 
was made« in which Lord Mansfield said that it was like granting a new trial, 
in which case the whole case must be proved." That illustrates that where no 
grounds of appeal are required bv the statute, and the parties are not therefore 
confined to those grounds, and wliere a simple notice of appeal is to be given, 
it is precisely as if the party said, *' I demand, as a matter of right, a new 
trial of this case : the Act of Parliament gives it to me -^ and then the principle 
applies, that that new trial must be upon the whole case, and not upon a 
part of it. [Pabkk, B.— *The truth is, that an indictment with several counts, 
or an information with several counts, is nothing more than a bundle of different 
informations tied together. A person can be tried upon two informations at the 
same time ; he may i)e tried upon two indictments at the same time on pleadings 
in the nature of an indictment, a coroner^s inquest and an indictipent for 
murder: and the case of the iTtit^ y.Ward (S Lora Raymond's Report^, 1469), 
where two counts of an information were called two separate informations; 
and therefore, technically, it is in truth a trial of this man upon four informa- 
tions, tied together and all disposed of at the same time upon one common plea 
of not guilty. It turns out that there is a conviction upon one of those informa- 
tions, against which the defendant appeals ; surely that information alone is 
opened upon that appeal. Then I come to the words of the section itself — the 
8^nd section : *^ In case any officer, who shall exhibit any information, or any 
person or persons against whom any information shall have been exhibited, or 
who shall appear and daim any goods, commodities, or chattels, alleged to be 
forfeited, in any information exhibited before any justice or justices of the 
peace as aforesaid, shall feel aggrieved by the judgment given thereon by such 
justices, it shall be lawful for such ofiicer or such person or persons, 
u|)on giving such notice as hereinafter mentioned, to appeal.^ Judgment 
given upon what? Upon the informationr^the whole information is 
to be appealed against ; and that, taken as all Acts of Parliament ought 
primd facie to be taken, in the plain and natural meaning of the words, 
and not in the strict technical sense, must mean the judgment given upon 
the entire information — an information which may contain several counts 
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&r the recovery of several penalties ; and that not only is the natural construc- 
tion of the language in the popular sense, but the l^slature, in section 84, has 
made a marked distinction where it intends the thing to apply to a part only, 
and where to the whole. For example : in the 84th section the Court of appeal 
is to reverse or confirm, in the whole or in part^ the judgment appealed against; 
and would it not have been natural that similar language should nave been used 
in the 82nd section, if the intention of the Act of Parliament had been that the 
party might have a trial as to part of an information, and on that trial might 
exclude the consideration of all the £Eu:ts which arose before the justices below? 
Is it unnatural to suppose that the legislature intended to impose it as a condi- 
tion upon parties, that if they took an appeal, it should be an appeal which 
should let in the whole merits ? The 84th section throws considerable light 
upon the 82nd ; it shews what the legislature intended should be done upon the 
appeal, — to rehear upon oath, and to re-examine the same witness and witnesses ; 
ana they are required to do so, not only empowered. Why should they be 
required to hear all the witnesses unless the whole case was to be gone into 
anew ? Again, in the latter part of the 84th section the legislature appears to 
have provided for this very case, because the Court is empowered ^^ io rererse 
or confirm, in the whole or in part, the judgment appealea against, or to give 
such new or different judgment as they in their discretion shall in tliat behalf 
think fit,^^ and then they are to mitigate the penalty. All the machinery for 
carrying out my construction of the 82nd section exists. [Parke, B. — Sup- 
pose the three counts required very different evidence to support them— ^became 
you may have three counts for an offence requiring a great deal of different 
evidence — the defendant appeals against the judgment on the fourth count; 
there is no notice from the Crown of any objection to an acquittal upon tbe 
other counts ; the Crown then comes with the same evidence that was exaimcied 
before the justices, and the defendant has no notice, no expectation, that those 
witnesses will be examined. How is he to answer that ? Is he bound, not 
having any notice of objection to the acquittal upon the three counts, and that 
being quite a different transaction, to have his witnesses upon it there ? Is tbe 
defendant, though he has had no notice of appeal against the acquittal upon 
those counts, to come with all the evidence wnich has been examined before the 
justices, not knowing whether there is any objection or not ?] I should say he 
must. [ Alderson, B. — That gives to the officer the power of appeal, without 
his being required to give notice of appeal ; and yet the Act of Parliament 
says that if the officer is aggrieved with the judgment, he must give notice of 
appeal ; and, further, the Act says, if the party is aggrieved with the judg- 
ment, he is to give notice of app^. Each gives notice of appeal as to that of 
which he complains. According to your argument, if I give notice of the 
matter of which I complain, I open the objection to a person who has given me 
no notice of appeal at all.] If it be said that in all caaes, as a matter of pre- 
caution, there must be cross appeals, a man might get a double penalty ; sup- 
pose Mr. Gamble had said, " The act of bribery has been clearly proved 
against me on the fourth count ; I am satisfied : I will not appeal.**^ But a 
cunning officer being aware of this construction of the statute, and feeling thst 
there was stronger evidence applicable to another count, might give notice of 
appeal on the second count, and say, ^^ This is the only part of the record that 
is before this Court, and to which it can look. Now I prove my case, and will 
give evidence that supports the second count.^ The Court of appeal shall be 
of opinion, as it was here, that the evidence would not have supported any 
other count. The judgment must stand as to the fourth count, because the 
Court of appeal cannot look at it; they must also give a new penalty, 



THE QOEEN v. GAMBIX. 15T 

beeanse the officer has proved the fleooiid count. [Pollock, C. B. — In the 
case of an appeal against the second count, where the party was convicted on 
the fourth and appealed against it, the justices would certainly have to inquire 
iriiether the evidence on which the second count was supposed to be sustained 
had not been used up.] The effect of the whole of my ar^ment is, that the 
plain and rational construction of the 8Snd section is, that if a person chooses 
to avail himself of the privilege of appealing, he must take that privilege with 
its attendant burthen ; and the condition imposed by the Act of parliament is, 
that the whole inquiry should be gone into anew, and that he shall not have a 
trial upon a particular part of the record ; and thereby, as I say, manifestly 
defeat the justice of the case. 

Pashley, contrii. — I trust that the Court will be clearly of opinion that that 
which I have to contend for is well founded ; that the appeal, under the clause 
m question, exercised as it has been, ^ve no jurisdiction whatever to the Court 
dL Quarter Sessions to entertain any tning under this second count ; that the 
fiKretion of that Court, if it be a matter of discretion (because the word 
^ dkcretion^ is there used), was soundly exercised in the refusal to entertain 
the question. The question is whether, when a party assumes to exercise the 
i^t, under the Act of Parliament, of appealing against the judgment on the 
fourth count, that does open the judgment, as it has been called, on the whole 
record, and, in fact, whether the judgment on the fourth count is part of the 
judgment on the whole record. iNow I take it, that the law is quite clear upon 
the subject that if any thing can be considered now as settled, it is that each 
count is to be taken as importing what would be, in point of law, a totally dif- 
ferent oflTence when there is a judgment given by a Court, as I should say, of 
executive jurisdiction, unless there is an appeal on the subject of innocence that 
beccxnes res judicata^ and the question can never be raised again between the 
Crown and that party, after the judgment pronounced on the terms of the Act 
of Parliament, on the first information. I say, therefore, when an officer of 
the Crown prepared four different charges, wbetho* they were of a transaction 
arising on tlie same day or on very di^rent days, in the same parish or in 
different parts of the same county, when the magistrates have entered into 
charges of that kind, and adjudged that the defendant is not guilty of the pre- 
ndses charged in a certain number of counts of the indictment, and the party 
aggrieved by that judgment, the officer, or whoever it may be, does not appeal, 
that becomes res judicata^ it is a matter that can never be reopened in any 
subsequent inquiry between the Crown and the defendant. The principle 
of res judicata applies — the fact has been put in issue before a tribunal of exe- 
cutive jurisdiction. The cases of new trials have been referred to, and the 
case of Reof v. Poole ; that case seems to have been doubted, and a deci- 
sion given the other way in another case, which is mentioned with others in 
Sod Strange, p. 814. There was a motion for a new trial ; upon consideration 
the Court held that there could be no reason to refuse a new trial, and they 
agreed in that case, that if one defendant be acquitted and another be found 
guilty, he could have no new trial ; and then the cases in Buller^s Nisi Prius 
are referred to in the note, and Ferris case is mentioned as against the deci- 
aon before referred to. But this old case is overruled by Reg, v. Gom- 
pertz ; {a) there, the Court has held that there may be a new trial against those 
defendants found guilty, without a new trial against those acquittea : that was 
done after very mature argument and consideration of the Court. [Pabke, B. 
—What is the suggestion on the record in Gomperix's case ?] I understand 
fimn the Master of the Crown Office, that there was a suggestion that the rer- 

(a) Mot nported at tfali time. 
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diet was unduly given as against those who were convicted. This is not a new 
trial : there is a wide difference between this and a motion for a new trial ; there, 
all is before the Court ; the judge, at Nisi Prius, is in one sense the minister 
of the Court. The Court has a general supervision over all the proceedings at 
Nisi Prius, and therefore the Court, in their discretion, may do what they think 
tit on the subject. [Aldersov, B. — The effect of a new trial is to strike out 
of the record the whole of the previous trial : it does not appear upon the record. 
Parke, fi. — A new trial is an application to the Court, quite irrespective of the 
statute ; there is no appeal by common law ; these are all prooeedings of a 
statutory nature. An appeal is given by the statute ; the question is, what 
appeal is given by the statute ?] The appeal is created by statute, and must 
be taken strictly, and go no further than the terms of the Act of Parliament 
give it. In the case of Reg, v. Strong (7 Ad. & EIL) the Court held that 
the appeal only applied to a certain extent ; here, the appeal is only given 
to the party aggrieved. Here, the legislature, by this strangely-worded clause, 
introduces what the common law does not know at all,*— an appeal and a new 
trial, after a liearing and a decision on the point on a criminal charge, — a provi- 
sion wholly repugnant to the spirit of the common law, and it must there- 
fore not be carried further than its strictest and clearest terms will authorize 
and warrant. The 83rd section says, ** The party or parties appellant shall 
give notice in writing to the commissioners or justices, from whose judgment 
such appeal shall be made, and shall lodge such notice at the office, or with the 
registrar of the commissioners of appeal, or with the clerk of the peace for the 
justices of the peace, at such general quarter sessions as aforesaid respectively ; 
and no such appeal shall be heard, unless the party or parties appellant on such 
appeal, shall) within one week at least before such appeal is to be finally ad- 
judged and determined, give notice in writing to the adverse party or parties 
m such appeal, of the time and place where such appeal is to be heard.*** The 
case is identical with that put, of four separate informations for different offences, 
on separate pieces of paper or parchment It follows from the general principles 
enumerated in the case in S Lord Raym. (Rex v. Ward). It follows, also, 
from the recent decisions in the cases of O'Connell v. TTie Queen (11 Clark & 
Finnelly), and Campbell v. The Queen^ in which, so far as the offences on the 
face of the indictment are a collection of indictments, it is just the same as if 
they had been contained in different indictments. 

Judgment. — February 1. 

Pollock, C. B. — In the case of Reg. v. Gamble^ which was argued 
before us the other day, on a case stated by the Recorder of Leeds, under the 
authority of the Act of Parliament of the 7 & 8 Geo. 4, c. 63, we are of 
opinion that the doubt which was expressed by the learned Recorder engaged 
in the subject was well founded, ana that judgment could not be given for the 
Crown upon the second count ; but that the learned Recorder having decided 
that there was no evidence to sustain the fourth count, the defendant is entitled 
to be altogether exonerated from the charge. The facts were shortly these : — The 
defendant was brought before the magistrates, who convicted him upon the 
fourth count, upon which he appealed against the judgment which imposed that 
conviction. The officer did not enter any appeal at all; he merely followed the 
defendant upon that appeal before the Recorder of Leeds, presiding in quarter 
sessions. The Recorder thought, when the evidence came before him (and the 
Court of Appeal is restricted oy the Act to the evidence which is given in the 
court below) — the learned Recorder thought that the fourth count was not sus- 
tained, and that the defendant was entitle to be acquitted on that count, and 
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BocordiDgly he save judgment to that effect But it was contended before 
bim that there might be a conviction upon another count, on the ground that 
the 84th section of the Act of Parliament justified the Court of appeal in 
entering a totally different judgment ; and therefore, notwithstanding the pro- 
Dedings in the court below haabeen limited to a judgment on the fourth count, 
it was contended, on behalf of the Crown, that the learned Recorder could enter 
judgment upon the other count, upon which the party had been acauitted. 
The 84th section is this: — ^^That upon every such appeal, it snail be 
lawful for the commissioners to proceed to rehear;^ then it confines them to 
the same evidence as had been oefore given, and then it says, *^ And such 
sommissioners of appeal and justices of the peace at general quarter sessions, 
ire hereby respectively authorized and empowered, on any such appeal, to 
reverse or confirm, in the whole or in part, the judgment appealed against, or 
to give such new or different judgment as they, in their discretion, shall in that 
bdialf think fit ; and such commissioners of appeal shall, in any such new or 
JBferent judgment, have the same power of mitigation as is hereinbefore by 
dns Act given to the justices of the peace and commissioners of excise, in 
judgments respectively given by them.^' It was contended that the Court of 
qipeal might reverse or affirm the whole or part, and give a new or different 
jaogment ; that the Court of Quarter Sessions might acquit upon the fourth 
ocMint, upon which the party had been convicted, and convict upon the second 
oount, upon which he had been acquitted. We think that the true meaning 
of the Act is this, — that the Court should proceed to examine those matters 
only that are appealed against, and that if it had intended to be contended, on 
the part of the prosecutor, that the defendant was liable to be convicted upon 
the second count, the ofiicer ought to have appealed against the judgment of 
Ibe magistrates, acquitting him upon that count. Certainly, in giving this reason 
I am expressing merely my own opinion ; but where a party has been acquitted 
on one count, and he appeals against a part of the judgment of the Court, one 
would expect very strong ground to make out that, if there be no appeal by 
the prosecutor, the magistrate would be at liberty to rehear the case, and con- 
vict him in respect of matter of which he had been acquitted before. It can be 
done, no doubt, upon appeal, because here an appeal is expressly given to the 
o£Bcer as well as to the defendant. The prosecutor has an apped, and if he 
is discontented with the acquittal, he may take it before the Court of Quarter 
Sessions for the purpose of obtaining a conviction, just as the defendant, if he 
is discontented with the conviction, may take it before the Sessions for the 
purpose of obtaining an acquittal. But it appears to us that the ordinary rule 
that prevails upon the subject of appeals holds good in this case, which is, that 
the Court of appeal will only hear so much of the judgment as is made the 
luhsequent matter of appeal. There can be very little difficulty in this case, 
because if it is intended on the part of the prosecution to rely upon any other 
count, and to try the case, in fact, over again, the prosecutor has nothing to 
do but to give notice of appeal. If he find that the conviction is appealed 
^nst in respect of the part on which the defendant is found guilty, the 
Dmsecutor has a perfect right of appeal in respect of that count upon which 
ibe defendant is acquitted. For these reasons we think that the learned 
Secorder^s doubts were perfectly well founded, and we think that the defendant 
Dust be acquitted altogether. 
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BAIL COURT. 

January ^^ 1847. 

(Before Mr. Justice Erle.) 

The Queen v. The Justices of Flintshiee. (a) 

(West Eirby v. Flint.) 

Mpon a maittr qffaet. 



ne deeUion of the Senunu tgxm a queition qffaet properly brfore them it JInal, and wiU ml k 
reviewed by thit Court. 

An appeal against an order of removal wat signed by the overseers of a township. Upon an ol^edm 
at the sessions that the notice was badly signed^ inaemueh as it did not purport to have beensignd 
by a majority iff the parish officers, evidence was adduced on the part of the appellants to liiv 
that the township in question was one out qf several of which the parish was composed, and tM 
each township managed its own poor distinct from the other townships. The Sessions^ howestr. 
after hearing all the evidence upon this fact, decided against the appellants upon this point, am 
confirmed the order qf removal. Upon motion for a numdamus to compel the Sessions to enter 
continuance and hear the appeal, — 

Held, that as the Session* had decided upon a fact properly bqfore them, this Court would ml 
interfere. 

ON a fonner day TawnMnd obtained a rule calling upon the justices d 
Flintshire to shew cause why a mofadamuB should not issue, commanding 
them to enter continuances and hear an appeal against an order for the remoTid 
of one Sarah Hughes and her two children from Flint, in the county of Flint, 
to West Kirby, in the county of Chester. It appeared that, on the order in 
question being served, the overseers of the poor of the township of West 
Kirby gave notice of appeal to the then next Michaelmas Sessions i which 
notice, together with the grounds of appeal, were signed by the overseers of the 
township of West Eirbv only, and were duly served. Upon the appeal coining 
on in its order, it was objected, on the part of the respondents, that the notice 
and grounds of appeal were bad, as they did not purport to be signed by a 
majority of the parish officers of the paridi of West kirby. The appellants 
then produced evidence to prove that tne parish of West Kirby contained nine 
townshios. West Eirby being one, each of which maintained its own poor 
separately, distinct from the others, and had its own poor-rate. It was further 
proved that there were no churchwardens for the separate townships, but that 
there were two churchwardens for the entire parish, who, however, had nothing 
to do with the poor-rates, and that this state of things had existed from a remote 
period. Upon this, it was argued for the appellants that, inasmuch as the notice 
and grounds of appeal were signed by all the overseers of the township of 
West Eirby, they were legally sufficient In reply to this, the respondents 
shewed that a prior order for tne removal of the said paupers from and to the 
same localities had been appealed against and abandoned, and upon that occa- 
sion the appellants described themselves as *^ churchwardens and overseers of 
the poor of^ the parish of West Eirby ; ^ and it also appeared that the present 
notice and grounds were signed by the same two persons who, upon the former 
appeal, described themselves as overseers of West Eirby. Upon argument, 
the Sessions decided that the notice and grounds of appeal were bad, and that 
there was no sufficient evidence that the township of West Eirby did maintain 
4ts own poor separately from the parish of West Eirby, and therefore confirmed 
th^ order. 

(a) Reported bj T. W. SavkdirSi Siq.| Bwrifter-at-Um 
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Welsby shewed cause. — The decision of the Sessions upon the facts before 

them is final, and this Court will not interfere. It is now clearly settled, that 

where justices at sessions decide upon a fact properly within their jurisdiction, 

this Court cannot review their decision, even though it is not in accordance with 

strict justice. (Reg.\. The Jicstices of Kesteven, 1 New Sess. Cas. 151; 

3 Q. B. 810.) The present case was one turning entirely upon facts. The 

notice of appeal was signed by the overseers of the poor of the township of 

West Kirby, and not by the churchwardens and overseers of the poor of the 

parish ; and the evidence brought in support of the views of the parties 

respectively, was entirely for the consideration of the justices ; and upon that 

evidence the Sessions came to the decision, as they were warranted in doing, 

that it was not satisfactorily proved that the township maintained its own poor 

separately from the parish, and therefore that it was bad in not being signed by 

t majority of the parish officers. There has, therefore, been a decision upon a 

■atter of fact, and as this is not a court of appeal from the Sessions, the 

determination of the Sessions is final* 

Townsend^ in support. — The decision in the present case was merely upon a 
preliminary pointy which distinguishes it from Reg. v. The Justices of Kesteven 
(1 New Sess. Cas. 151; 3 Q. B. 810), in which the decision was upon the merits. 
The justices have clearly acted upon the erroneous supposition that, as the 
overseers who gave the present notice had, on a former occasion, described 
themselves as overseers of the parish of West Kirby, they were precluded 
from denying the fact ; but it was clear at the sessions that they had signed as 
oiTerseers of the parish by mistake, and this was proved at the trial, when it 
was also most clearly proved that the township mamtained its own poor. The 
decision, therefore, oi the Sessions is so obviously bad, that . this Court will 
interfere, particularly as the objection is only a preliminary one. [Eele, J. — 
the question before the justices was one of fact, and that they have decided 
upon the evidence before them, whether rightly or wrongly is not to the point ; 
and as they have so decided, how can I interfere .^^1 The fact that a witness 
has been examined and the merits of an appeal partly heard, is no ground for 
refusing a mandamics. {Rex v. The Justices of Gloucestershire, 1 B. & 
Ad. 1.) [Erle, J. — That was a question of law merely, and not of fact, 
which makes the whole diflference.] Unless the mandamus goes, the greatest 
injustice will be done. 

Cur. adv. vult. 

Erle, J. (1st February). — fn this case I think the rule must be discharged. 

The Sessions have decidea a question of fact which was properly before them, 

whether or not the township of West Kirby maintained its own poor ; and upon 

the evidence before them they decided, in effect, that it did not. It is not for 

me to say how far their judgment was sound, as it was a matter entirely for 

their consideration ; and therefore, on the authority of the case of Reg. v. 

The Justices of Kesteoen, this Court cannot interfere. 

Rule discharged. 
T. w. s. 
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BAIL COURT. 

Hilary Term, 1847. 

(Before Mr. Justice Wightmak.) 

The Queen t>. The Inhabitants of Watfoed. 

Highway — Indictment — Order for costs. 

The General Highway Act, b 8f 6 Wm, 4, c. 50, after providing for proceeding by indictment, when 
the liability to repair any highway is diluted, enacts by sec. 95, that " the costs of such pro* 
seeution shall be directed by the judge of assize, before whom the said indictment is tried, or by 
the Justices at such quarter sessions, to be paid out qf the rate made and levied in pursuance of 
this Act in the parish in which such highway shall be situate,** An indictment, in pursuance if 
the above Act, having been preferred, and a verdict being returned for the Crown, the judge who 
tried it made an order in the following words : — '* In pursuance qf the statute in that case mods 
and provided, I order and direct that the costs qfthe within prosecution be paid, when tared, is 
the prosecutor, Geo. H, Arnold, Esq., or his attorney, in such manner as the said Act directs.^ 
W.H. Mauler ^ 

Held, that this order was bad for not stating out (ff what fund the costs were to be paid. 

Semble, that the order ought to have stated the amount of the costs, Qfuere, whether a judge kst 
any power to make the order after the assizes are over. 



H 



AYES obtained a rule in Hilary Term, calling upon the prosecutor of 
this indictment to shew cause why the order made by the Honourable 
Mr. Justice Maule, that the costs of this prosecution be paid, when taxed, to 
the prosecutor, G. J. Arnold, Esq., or his attorney, in such manner as the Act 
directs, should not be set aside. It appeared that complaint having been made 
under the 5 & 6 Wm. 4, c. 50 (the ueneral Highway Act) of a certain road 
being out of repair, and the liability to repair being disputed, the jusdces 
directed an indictment to be preferred, pursuant to the provisions of section 95 
of the foregoing Act. A bill of indictment having accordingly been found by 
the Quarter Sessions, it was subsequently removed by certiorari^ and ultimately 
came on for trial at the Northampton Spring Assizes for 1845 before Mr. Justice 
Maule, when a verdict was returned for the Crown : whereupon an application 
was made on behalf of the prosecution for a certificate of the costs, as provided 
for by the aliove section, which provides that " the costs of such prosecution 
shall be directed by the judge of assize before whom the said indictment is tried, 
or by the justices at sucn quarter sessions, to b^paid out of the rate ma^eand 
levied in pursuance of this Act in the parish in which such highway is situate.^ 
This certificate the learned judge at that time declined to give, but some months 
subsequently, on an ew parte application, he granted it in the following terras: 
— " In pursuance of the statute in that case made and provided, I order and 
direct the costs of the within prosecution to be paid, when taxed, to the prose- 
cutor, Geo. H. Arnold, Esq., or his attorney, in such manner as the said Act 
directs. — W. H. Maule." The costs were subsequently taxed at the sum of 
148Z. Is. 7d. The present rule was obtained upon several grounds : amongst 
others, that the certificate of the judge was a nullity, in not specifjring out of 
what fund the costs were to be paid, and that it did not state the amount oi 
such costs. 

M. D. Hill (11 th June, 1846) shewed cause. — The order sufficiently points 
out the fund from which the costs are to be paid, inasmuch as it directs them 
to be paid as the said Ad directs^ and the proceedings being altogether founded 
upon the 5 & 6 Wm. 4, c. 60, there could be no ambiguity, as a reference to 
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the 95tb section would at once have shewn that the costs were to be paid out of 
the rate in the parish in which the highway was situate. 

HayeSy in support of the rule. — ^As the power to award costs in such a case 
is a special one, and does not appertain to the general jurisdiction of the judge, 
the words of the statute shoula have been strictly observed. The certificate 
should in express terms have pointed out the fund from which the costs were to 
be paid. The order is moreover bad for not specifying the amount of the costs. 
These are not such costs as can be taxed after the occasion upon which they are 
granted has passed over. They should have been ascertained at once and 
embodied in the order. {Sellwaod v. Mount, 1 Q. B. 7^ ; Lock v. Sellwoody 
1 Q. B. 786 ; Beg. v. Clark, 5 Q. B. 887.) 

Cur. adv. vulL 

WiGHTMAN, J. (^th February). — This was an application to set aside an 

Older of the learned judge for the payment of the costs of a prosecution under 

theS & 6 Wm. 4, c. 50. The prosecution had been directed by two justices 

under the 94th and 95th sections of the Act, and the indictment was removed 

ioto this court by certiorari. The indictment came on to be tried at the 

Northampton Assizes in March 1845, when the verdict was for the Crown. At 

that time an application for the costs of the prosecution was made to the judge, 

who, however, oeclined to make it ; however, in the August following he made 

an order in the following terms : — '^ In pursuance of the statute in that case made 

and provided, I order and direct that the costs of the within prosecution be 

paid, when taxed, to the prosecutor, Geo. H. Arnold, Esq., or his attorney, 

in such manner as the Act directs. — W. H. Maple." On the 17th of July, 

1846, there was a certificate issued to tax the costs of the prosecution. Several 

objections were taken to the order on the argument, and tne case stood over on 

account of doubts which I entertained on some points. On consideration, 

however, I do not think there is. much weight in any of the objections, except 

the fifth and sixth, which impeach the order because it does not denote out of 

what fund the costs were to be paid, and because it did not specify the amount. 

It is therefore unnecessary to advert to the former objections in detail, because 

I think that the fifth objection is fatal. By the 94th and 95th sections, after 

providing for the mode of proceeding upon an indictment for non-repair, when 

directed by justices upon a denial of the obligation to repair, it is enacted that 

'*the costs of such prosecution shall be directed by the judge of assize before 

whom the said indictment is tried, or by the justices at such quarter sessions, 

to be paid out of the rate made and levied in pursuance of this Act, in the 
:-!. : i-;.t. __i.i. i , «, .. ,. r«, , . r statutable, it 

le costs to be 

pursuance of the Act in the parish in 

which the highway is situate. Then in the order in question no reference is 

made to any funds out of which the costs shall be paid, though the Act requires 

this to be paid out of a particular fund. This was, I think, a fatal defect, that 

is not remedied by the introduction of the words "in such manner as the Act 

iirects." The rule, therefore, without adverting to the remaining points, will be 

ibsolute to set aside the order. 

/ Rule absolute. 
T. W. 8. 




h2 
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BAIL COURT. 

Hilary Term. — Jantuiry 28, 1847. 

(Before Mr. Justice Erlb.) 

The Queen v. The Justices of Staffoedshiue. 
(Cauldon v. Leek and Lowe.) 

Mandamta — Sufficiency of examination9-^Ground8 of appeal. 

Where the examinaiiona purported to raise a birth-eettlement of the husband of the pauper ^ and the 
ground of appeal elated, ** that the examinations whereon the order is grounded are respectively 
defective and had on the face thereof and contain no sufficient legal evidence of the saidpaupm 
being settled in our said parish, or of their having come to settle in or being chargeable to your 
said toumship,*' ^c. — 

Held, that the grounds were sufficient to let in the appellants to object that there was no Ugd 
evidence of the identity of the person named in such examinations with the person through whom 
the pauper claimed a settlement. 

HUDDLESTON, in Michaelmas Term, obtained a rule calling ujHm the 
justices of Staffordshire to shew cause why a mandamus should not 
issue commanding them to enter continuances and hear an appeal against an 
order for the removal of Mary Salt, and her seven children, from the township 
of Leek and Lowe to the pansh of Cauldon. 

The examinations, upon which the order of removal was made, purported to 
disclose a birth-settlement of the pauperis husband, and were as follow : —Marjr 
Salt, the pauper, stated that she was the widow of one Adam Salt, who was 
bom, as sne believed, in the said parish of Cauldon, and that she was married to 
him in Leek church, on the 31st day of December, 1830, and had by him 
seven children, all of whom lived with her and her said husband until his death 
in 1845, and that she and her said children were chargeable to the said town- 
ship of Leek and Lowe, the place of the birth of her said husband, who had 
obtained no other settlement. The examination oi John Salt, brother to the 
pauper's husband, stated that he believed that \\is father and mother were 
married at Waterfall, in the said county, in 1791, and had twelve children 
(Adam Salt being one), all of whom were born in the parish of Cauldon, as he 
had been informed ana believed ; that his father ana mother resided on and 
rented a small farm at Cauldon, and that he had been told they entered on the 
said farm very soon after their marriage, and continued to reside there until 
the death of his father, and that most of his children were bom in the farm- 
house, and that he was certain his brother Adam was born there ; that after 
his father's death, his mother continued to reside there until her death, seven 
years ago ; that his brother Adam continued to reside with his father until he 
was sixteen years old, when he went out to service, and continued in service for 
nine or ten successive hirings, and then married, but was never hired anywhere 
for more than fifty-one weeks at a time, and always came home at Christmas, 
and thai he knew of no act done by his brother to gain a settlement. There 
was also tli« examination of Thomas Rowley to prove that the paujier and her 
children were chargeable to the township of Leek and Lowe. The ground of 
appeal, which became material, was as follows : " Because the said order of 
removal and chargeaWHty, and the examinations whereon the said order is 
granted, are respectively defective and bad on the face thereof, and the said 
examinations contain no sufficient legal evidence of the said paupers being 
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settled in our said pari^ of Cauldon, or of their havm^ come to settle in or 
being chargeable to your said township of Leek and Lowe, and because 
no information or complaint appears to have been made to the said justices 
from the overseers of your township of Leek and Lowe to make the said 
removal." 

Upon the appeal coming on for trial at the last Midsummer Staffordshire 
Sessions, it was objected on the part of the appellants that the examinations 
were insufficient, inasmuch as it did not appear oy any words of reference that 
the Adam Salt mentioned in the examination of Mary Salt, and in right of whom 
she claimed her settlement, was the same person as the Adam Salt mentioned 
in the examination of John Salt. Upon this it was contended for the re- 
spondents that this objection could not be taken under any of the grounds of 
appeal, such objection being nowhere referred to, and it not being competent to 
take it under the general (the first) ground of objection, " that the examina- 
tions were bad on the face thereof, there being specific grounds of objection.*^ 
The Sessions decided that there was some slight evidence of a birth-settlement 
of Adam Salt, that there was no evidence of identity between the Adam Salt 
spoken to in Mary Salt s examination and that of John Salt. And they held, 
moreover, that the objection taken by the appellants was properly taken under 
their grounds of appeal. They therefore quashed the order. 

Whateley and Corhett shewed cause. — The justices have already heard the 
appeal and disposed of it, and if this mandamtis goes, it will be to compel them 
to do a thing which they have already done. The questions before the Sessions 
\vere entirely for their decision, and as they have exercised their proper juris- 
diction, this Court will not interfere. They have decided that there was no 
legal evidence upon the face of the examinations of the identity of the husband 
of Mary Salt and the Adam Salt spoken to by John Salt; and, moreover, that 
it was competent to the appellants to take this objection under their grounds of 
appeal ; and as they have so determined, their judgmoit is finaL {Reff. v. The 
Justices of the West Biding^ 10 A. & E. 685: JR^. v. The Justices of 
Kesteven^ 3 Q. B. 810; S. C. 1 New Sess. Cas. 151.) 

Whitmore and Huddleston^ contriL. — There was really no hearing of the 
appeal I)efore the Sessions, as they decided its fate upon a preliminary ejection,, 
which distinguishes this case from Reg. v. The Jtistices of Kestenen. Itj 
moreover, the parties have erred in a matter of law, this Court will interfere to 
set them right. Here they have decided that the question of identity was 
raised by the grounds of appeal, which it is submitted was not the case, it being 
now a well-established rule that where there is a general ground of objection, 
and specific grounds, the appellants are confined to the latter {Rf^g* v. 
Stapleford Fitzpaine^ 2 Q. B. 488) ; and in Reg. v. The Inhabitants of Bir^ 
mingham (2 New Sess. Cas. 292), Lord Denman, C. J. says, *< I think it an 
important principle, and one which should now be well understood, that if, 
besides the general objection, particular objections are pointed out to any 
examination, the appellants shall not avail themselves of the general one to 
insist upon other detects which they have not pointed out." In the present 
case, there is a general objection and two spednc ones, and it is obvious that 
the two latter do not touch the objection upon which reliance was placed. 
{Reg. V. The Inhabitants of Watford^ 2 New Sess. Cas. 460.) The Sessions, 
therefore, were wrong upon a matter of law, which will warrapt the Court in 
interfering. 

Eble, J. — I think that this rule ought to be dischar^. The grounds of 
appeal, I think, sufficiently raised the question of the defect in the examinations, 
and the justices were therefore right in deciding as they have done; and I ought 
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not, therefore, to send the appeal back to them. It has been said that this 
ground of appeal consists oi one general ground explained by two spedfic 
grounds ; but I think that that is not so, but is composed of three co-orainate 

grounds, the first alleging in effect no settlement, the second no chargea- 
ility, and the third no inhabitancy. I also think that the question of identity 
was sufficiently raised by the first of these ; . and as the Sessions have decided 
the question of the identity of the two Adam Salts, they have decided od a 
point properly raised by the grounds of appeal, and I cannot interfere. 

Rule discharged. 



COURT OF QUEEN'S BENCH, 

January 28, and February 8, 1847. 

The Queen v. The Inhabitants of Upton St. Leonard's ; 
The Queen v. The Inhabitants of Babnwood. 

Criminal information — Mtteonduet qf grand Jury — JVcm-rffiatr qf highwajft. 

Where an indictment againtt a parith/or non^repair qf a highway had been ignored by the grad 
jwry at the aseiiee, the Court granted leave to file a criminal it^ormation againtt the pariehf ufm 
effidamte that two of the grand jury poeteeeed property in the parieh, and had taken part in tk 
ditcuuion^ and one of them had elated at the time that the road wae ueelese, although it urn 
ewom by other membere of the grand jury that no undue influence had been exercieed by tkm 
gentlemen. 

TWO rules had been obtained, calling upon the inhabitants of the parishes 
of Upton St. Leonard'^s and Bamwooa, in the county of Gloucester, to 
shew cause why a criminal information should not be filed against each of those 
parishes for certain nuisances, for not repairing certain highways within those 
parishes. The highway out of repair was the middle part of the road com- 
municating between the two villages, and lay part in one parish and part in the 
other. It appeared on affidavits m support of the rule, that in June last, at 
the instance of a person who was the owner and occupier of considerable landed 
property in the parishes of Upton St. Leonard's and JBamwood, application was 
maoe to the magistrates for an order under the 5 & 6 Wm. 4, c. 50, to repair 
the road leading from the parish of Upton St. Leonard's to the village of 
Bamwood. At the meeting, the surveyors of the respectiveparishes attended, 
and denied their liability to ^pair the road in question. The case was post- 
poned till the return of Mr. W alters, a magistrate and large landowner in the 
parish of Bamwood, and till the determination of each parish had been ascer- 
tained. On the 1st of July, the attorney for the prosecution wrote to the sur- 
veyor of Upton St. Leonard's, making a proposal, either that a case should be 
drawn up and submitted for the opinion of counsel, or that it should be referred 
to two competent persons to decide the matter. Mr. Walters said he thought 
that it would be better that the case should be decided by the Court on an 
indictment, and therefore the proposed reference was rejected. An order of 
justices at special sessions, signed by C. B. Hunt, and V. Guise, esquires, was 
accordingly made, that bills of indictment should be preferred before the grand 
jury at the to^xt assizes for the county of Gloucester. Bills were accordingly 
preferred on the 8th of August ; seven witnesses for the prosecution were in 
attendance, and were called before the grand jury, who ignored both the bills. 
The above-named Mr. Hunt and ivfr. Walters, landowners in both these 
parishes, were on the grand jury ; and it appeared from the a£Bdavits of the 
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witnesses examined before them, that they both took an active part in opposing 
the finding of the bills, and that Mr. Walters, addressing the foreman, said that 
the road was perfectly useless. The road in question was admitted to be out of 
repair. In answer to this, Mr. Hunt and Mr. Walters made affidavits, stating 
that they did not take any active part in opposing the finding of the said bills ; 
and that the only part they took was in the capacity of jurymen, inputting such 
questions to the witnesses as would elicit the truth, and that they believea they 
were ignored solely in consequence of the insufficiency of the evidence. An 
affidavit was also made by the foreman and another member of the grand jury, 
stating that Mr. Hunt and Mr. Walters did not take any further part in the 
proceedings on the said bills than the part usually taken by grand jurors in 
examining witnesses; and that they dia not attempt in any way to bias or in- 
fluence the other members of the grand jury, and that they believed the grand 
jury were guided in' their determination solely by the evidence produced before 
them, and that all the witnesses on the back of the bills were called and such as 
appeared were examined. There were also affidavits that the road was not 
a public highway for carriages, and that it was said to have been made under an 
Inclosure Act, and that the owners of the adjoining land were liable to repair. 

Against these rules cause was shewn by 

Whateley and Richards, — First, the supposed improper interference of 
the two members of the grand jury is expressly negatived by the affidavits. 
They attended in the exercise of their auty, and the evidence was fully 
gone into before the bill was ignored. Secondly, there was another 
remedy by preferring the indictment at the quarter sessions or at another 
assizes. Thirdly, the liability of the parishes is denied ; and a criminal 
information does not lie. In Bacon^s Abridgment ('^ Information ^ B., and 
*' Highways'' G.,) it is there said, *' The Court will never give leave to file an 
information for not repairing a highway, unless it appear that the grand jury 
have been guilty of gross misbehaviour in not finding the bill ; and they refuse 
it for this reason, that the fine set on conviction upon an information cannot be 
expended in the repair of the highway, whereas on an indictment it is always so 
expended.'*' Rex v. Steyning (Sayer, 92) and Rex v. Chedinfold (Ca. temp. 
Hardw. 149) were referred to. The grand jury has not refused to find any bill; 
it has deliberated, and docs not find the nuisance. That distinguishes this case 
from Reof v. Welsborn (1 Sess. Cas. 169), and Rex v. Green (I Ld. Ken. 879). 

Pashiey^ contra. — There is a clear right at common law to this remedy ; 
and though by statute the information can only be filed by leave of the Court 
(4 & 5 W. & M. c. 18), yet since that statute, the Court nas granted informa- 
tions against parishes and parish officers, as well as justices of the peace. 
{Rex V. Wyvily 2 Mod. 66, n. ; Rex v. Symonds^ Ca. temp. Hardw. 240 ; 
Rew V. Joliffe, 1 East, 154 (cit.) ; Rew v. Essex, Sir T. Raym. 384.) 
In Kelynge, p. 5, the judges resolved that an information may be filed 
against a township for the escape of a felon, if the inhabitants have neg- 
lected to make hue and cry after him. In a case not reported, a rule 
was made absolute for an information against the county of Buckingham, for 
neglecting to repair a county bridge. That being so, the question really is, 
whether there was misconduct on the part of the jury. If the facts stated in 
the affidavits in support of the rule amount to misconduct, the misconduct is 
clearly made out, for these affidavits are answered only by the general assertion 
that these gentlemen did not take an active or an unusual part in the proceedings. 
The objection is, that they took any part. Reg. v. The Justices of Hertford-- 
shire (14 L. J. 73 M. C. ; 1 New Mag. Cas. 183; 6 Q. B. 753) shews that a 
Court is improperly constituted, where any of the members interested in the 
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decision take part in the proceedings. There, on an appeal to the Quarter 
Sessions against an order of two justices for the payment, bj a parish surveyor, 
of a portion of a highway-rate to a turnpike trust (under 4 & 5 Vict c 59, 
s. 1), the Sessions had conBrmed the order ; but it appearing that one of the 
Court was a mortgagee of the turnpike tolls, and that another was one of the 

t'ustices who made the order, and therefore a respondent to the appeal (though 
ie left the court before the actual decision), the order was quashed by this 
Court. If there has been any misconduct at all, the Court will not measure 
the degree of it. It has been suggested that if the inhabitants be found guilty 
and a fine imposed on them, the fine cannot be expended in repairing the high- 
way. That would not seem to be correct ; for the 5 & 6 Wm. 4, c. 50, s. 96, 
enacts, " That no fine, issue, penalty, or forfeiture for not repairing the same, 
shall hereafter be returned into the Court of Exchequer, but shall be applied 
towards the repair and amendment of such highway."" The fine imposed after 
conviction on a criminal information is included in these words. If an infor- 
mation may not be filed by the party aggrieved, under circumstances such as 
these, the Court will deprive the subject of the benefits that belong to this mode 
of procedure. 

Lord Denman, C. J. — We are by no means disposed to abdicate our 
jurisdiction to redress grievances by this process, neither do I think that gross 
misbehaviour ought to be necessary to induce us to exercise that jurisdiction. 
We will look at the affidavits. 

Cur. adv. vult. 

Febri$ary8. — The judgment of the Court was now delivered as follows, by — 
Lord Denman, C. J. — It appears from the affidavits that the indictments 
for the non-repair of a public road having been ignored and thrown out by the 
jury, the prosecutor asked for leave to file a criminal information against the 
inhabitants of Upton St. Leonardos and Bamwood. The affidavits produced by 
him stated that two gentlemen, possessing property in those parishes, attended 
on the grand jury, and took an active part towards throwing out the bill. One 
o( the witnesses examined says, he heard one of the gentlemen inform the other 
grand jurors that the road was useless : and that, before the assizes, tiie same 
gentleman had been applied to as a magistrate on the propriety of presenting 
the road as being out of repair, and he had discountenanced a proposal to refer 
the (question of liability to a barrister, saying it was much better for the 
decision of a judge. None of these facts are denied, but these two gentlemen 
swear, in very general terms, that they took no undue part in the proceedings, 
and the foreman states, and two other members of the grand jury state, on their 
affidavits, that the two gentlemen did nothing unusual on that occasion. Now, 
the bona fides of the proceedings against the parishes is undoubted, and there 
is a strong case as to tne road being a highway of the parishes ; and this is an 
indictment that any one in the parish has a nght to bring before a jury for 
decision ; and we are of opinion that the prosecutor has been obstructed 
improperly in the attempted exercise of his right. We do not impute any 
improper motives to those who interfered, and we express no opinion on the 
merits of the case which may possibly receive an answer. We think, however, 
the connection of those gentlemen with the parishes ought to have prevented 
them^ taking any part in the discussion of the question ; and the statement of 
the inutility of the road, though it might be irrelevant, was not unlikely to 
influence the grand jury in their decision. Without entering into the cir- 
cumstances of the case, we think the statements of two members of the jury* 
where affidavits were produced, prove no more than that they were not awaie 
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they were peculiarly active in opposing the bill ; but the circumstances appeared 
to be so irregular, and so inconsistent with the administration of justice^ that 
this Court is bound to exercise its controlling power to place the matter in a 
proper train of impartial investigation ; and the rule accordingly must be made 
absolute. 

Rule absolute. 



COURT OF QUEEN'S BENCH. 

Easter Term, 1847. 
Dale v. Pollard. 

Chureh-rate-^SS Geo, 3, c. 127, *. 7 — Juriidieiion ofjuitieet. 

Where a bond fide intention is iheton of eontetiing the validity of a church-rate sought to 6e 
et{foreed by justices under 53 Geo. 3, c. 127, their Jurisdiction is ousted under the proviso at the 
end of the 1th section of that statute, although the objecting party declines to dispute the rate m 
the ecclesiastical court. 

Therrfore, where the attorney qf the party summoned stated that he should not dispute the validity 
of the rate brfore the justices, but should give a written notice, and then put in a notice, which, 
qfter protesting against the church-rate generally, continued thus, ** T shall not contest the validity 
of the said rate m the ecclesiastical court; and F shall commence actions in the courts of common 
law against you and all other persons concerned therein, for all proceedings connected with the 
said rate which I shall be advised are illegal,"^' 

Held, that the justices were ousted of their jurisdiction. 

REPLEVIN tried at the York Summer Assizes, 1842. Verdict for the 
plaintiff, subject to a special case, with power to the Court to draw such 
inferences as they should think a jury ought to draw, with liberty to either 
party to turn it into a special verdict. The pleadings were set out at length 
m the case. The declaration was in the ordinary form. The defendants made 
cognizance, as bailiffs of certain justices, and under their warrant of distress, to 
levy Is. 5d., the amount of a church-rate due from the plaintiff, as a rated 
inhabitant and occupier in the township of Bradford. It set out the demand 
by the churchwardens (two of the defendants), the refusal, the complaint 
to one justice, and summons thereon and appearance before the four justices, 
who thereupon issued their order for the payment of Is. 6d. and 17s. costs, the 
service of the order upon the plaintiff, and the refusal to pay, and the warrant 
to distrain afterwards made by the justices directed to John Andrew, one of the 
defendants, and the levy by John Andrew, and the other defendants as his 
servants. The plaintiff pleaded in bar — first, De injurid; and second, thi|t 
at the lime of the examination into the merits by the said justices, the plaintiff 
disputed the validity of the said supposed rate, and then gave notice of his 
so disputing the validity of the said rate. Issue was taken upon the fact of 
dispute and notice at the trial. It appeared that on the 6th of May, 1841, a 
monition had issued from the Consistory Court of the Archbishop of York to 
Greorge Pollard and B. B. Popplewell, the churchwardens of Bradford, in 
which they were peremptorily monished to take the necessary steps towards 
putting the parish church of Bradford in repair, and for providing necessaries 
tar the decent celebration of divine service therein, and amongst other things 
to call a vestry to meet on the 14th of May, 1841, for the purpose of making 
a rate. Accordingly, on that day a vestry was held in the parish church, 
pursuant to notice, when the vicar, the Rev. William Scoresby, D.D., presided* 
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The monition having been read, it was moved that a church-rate, amounting 
to the sum of 383/. 4s. 2d., should be laid on the parish, for the purposes 
before mentioned ; but it ivas rejected by a large majority, and an amendment, 
that there should be no church-rate for the parish churcn of Bradford for the 
current year, was passed. It was then, upon the chairman asking whether 
there was any other proposition, proposed by the opponents of the rate that a 
voluntary subscription should be raised instead ; but that proposition was 
rejected by the churchwardens, as not being in accordance with their sense of 
duty and in obedience to the monition ; but they proceeded, with the consent 
of the minority of the vestry, to make the rate. A protest was then signed 
against the rate by upwards of 200 persons ; the assessment was made of Is. 5d. 
upon the now plaintin*. The alleged rate was never questioned in an ecclesiastical 
court, and was apportioned upon the respective townships in the parish according 
to invariable usage. The churchwardens, the said Benjamin Briggs PoppleweU 
and George Pollard, on the 17th of July, 1841, duly gave the plaintiff 
notice of the said rate, and demanded payment of the said sum of Is. 5d., which 
he altogether refused to pay. The said George Pollard thereupon, on the 19th 
^ay of July, 1841, made his complaint to Lamplough Wickham Hird, Esq., 
a justice of the peace for the West Riding of Yorkshire, in which the parish 
of Bradford lies, and which complaint (assuming the rate to be valid) was 
cluly made. Whereupon, Mr. Hird duly (on the same assumption) issued his 
•warrant, under his hand and seal, requiring thereby the plaintiff to appear before 
him and others, her Majesty^sjusticesof the peace for the said West Hiding, on 
Wednesday, the 21st ot July then instant, to shew cause why he refused to pay 
the alK)ve sum, the validity of the said rate not having been questionedf in 
any Ecclesiastical Court. On the last-mentioned day, the plaintiff appeared 
accordingly before John Plumbe Tempest, Charles Hardy, John Green JPaley, 
Matthew Thompson, and H. W. Hird, Esquires (the justices mentioned in 
the cognizance), justices of the peace for the said West Riding, none of them 
being patrons or patron of the said church, nor having any interest in any of 
the rights, dues, or other payments belonging to the said church, who then 
duly examined upon oath into the merits of the said complaints and thereupon 
then duly (upon the same assumption, and also on the assumption that notice of 
the validity of such alleged rate, or the liability of the plaintiff to pay the same 
being disputed, was not given to the justices in conformity with the stat. 
63 Geo. 3,c. 11^7, s. 7) made their order, under their hands and seals, directing 
the plaintiff to pay the said sum of Is. 5d., together with the further sum of 
17s. ascertained by the said justices to be reasonable costs and charges. That 
on the said attendance before the said justices, and before the order last men- 
tioned was made, the said minutes of the said vestry-meeting were read to the 
said justices, and it was proved that the plaintiff's proportion of the rate, 
according to the said assessment or rate-book, was Is. 5d., and that he was 
rateable to that rate (assuming it to be valid), and that the said Is. 5d. had 
been demanded of him, and payment of it had been refused by him. That 
the said justices asked the attorney of the plaintiff, who attended with and on 
his behalf, if he had any thing to say against payment of the Is. 5d., to which 
the attorney answered, ^' The course I intend to pursue is to put in a written 
notice," when the chairman of the justices said to him, " I suppose that is to 
dispute the validity of the rate ;^' to which the attorney answered, " No, we 
shall not dispute the validity of the rate ; we shall not try the validity of the 
rate before these justices, but we will merely give you a written notice.'** That 
the attorney also said he would bring an action against the magistrates if they 
enforced the rate ; and the following written notice was thereupon served upon 
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the justices : — '* To her Majesty's Justices, &c. — I, the undersigned, do give 
you and each of you notice, first, tiiat I protest against the church-rate alleged 
to have been made for the parish of Bradford, in the said riding, as being an 
attempt to impose an unscriplural and oppressive tax upon all denominations 
of Christians for the benefit of one denomination only. Secondly, that I shall 
not contest the validity of the said rate in the ecclesiastical court ; and, thirdly, 
that I shall commence actions in the courts of common law against you and all 
other persons concerned therein, for all acts and proceedings connected with 
the said rate which I shall he advised are illegal." 

The case further found, that the said justices, at the time of the said attend- 
ance before them, the said justices, and of the said notice being served, and 
before and at the time of the said order being made, knew that the plaintiff 
denied and disputed, and intended to deny and dispute, the rights of a minor- 
ity to impose a church-rate against the votes of a majority. It was deposed 
to by a witness at the trial, that on the 1st of September, ISlil, the said Ben- 
jamin Popplewell and George Pollard applied to the said justices for a warrant 
to levy the said sums of money ; that on that occasion, the plaintiff not being 
present, it was sworn before the said justices by the defendant, John Andrew, 
the constable of Bradford, that he had shewn the plaintiff the said order and 
served him with it, and demanded the sums of Is. 5d. and 17s. mentioned 
therein, and that the plaintiff had refused to pay either of them. The evidence 
of this witness was objected to, but received, subject as hereinafter mentioned. 
It also appeared that Andrew on that occasion produced at the same time the 
order bearing an indorsement thereon in his handwriting, stating the service 
thereof in conformity with the above evidence. A copy of the order and 
indorsement formed part of the case. 

The said magistrates on that day, after hearing that evidence, made their 
warrant under their hands and seals to levy the said sums of Is. 5d. and 17s. 
by distress and sale of the goods and chattels of the plaintiff, directing the 
said warrant to the said John Andrew, and others whom it might concern ; and 
under this warrant two books of the plaintiff were seized in his house, which 
was the taking in respect of which the action was brought. 

The questions for the opinion of the Court are : — 1st, Whether the above 
evidence given before the magistrates was to any extent, and how far, admissible ; 
2nd, Whether, with or without it, the first issue should be found for the plaintiff 
or defendants, or any and which of them ; 3rd, Whether the verdict on the 
last issue should be found for the plaintiff or defendant ; 4th, Whether the 
above case is to be turned into a special verdict, and what facts should be found 
and inserted therein. 

T, F. ElliSy on behalf of the plaintiff.— As to the last issue, if necessary to dis- 
cuss it, I will distinguish the present case from the decision in Gosling v. Veley 
{suprdy 113). But the Court, being in the place of the jury, are to decide 
whether the mtention to dispute the validity of the rate was bond fide. I only 
know of two principal authorities upon this point, Rex v. The Chapelwardena 
of Milnrow (5 M. & S. 248) and Rex v. WHotthesley (1 B. & Ad. 648). The 
first case shews that it is enough to give notice of an intention to bring an 
action, and in this case the notice is that an action will be brought if payment 
of the rate be enforced. In Rex v. Wriotthesley it was laid down that it was 
not simply enough to announce in general terms the intention to dispute the 
rate, but that there must be something from which a ground for disputing it 
can be inferred. Here the facts were fully before the magistrates, and the case 
finds that they knew that there was an intention to raise the question whether 
this rate had been made by a majority legally constituted. It is true that the 
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intention to dispute in the ecclesiastical court was denied ; but, in the first 
place, this was a customary rate, over which the Ecclesiastical Court had no 
jurisdiction ; and next, the contention of the plaintiff was, that the alleged rate 
was no rate at all, which question could not be decided by the ecclesiastical 
court. (The argument on the other points is omitted, as the judgment was 
upon the single point of notice.) 

Cowling^ contrSt. — The question is, whether the justices were not justified in 
drawing the conclusion they did. The party summoned ought to specify the 
objection to the rate clearly, A general indiscriminate objection to all church- 
rates will not suffice, or an absurd and groundless reason. This is the result 
of the cases. Thus, in Rex v. The Chapelwardens of Milnrow (5 M. & S. 
£53), Lord EUenborough says : " The only question that remains is whether 
what passed before the magistrates was a sufficient notice of the party'*s inten- 
tion to dispute the rate. To be sure, this part of the case makes the statute 
liable to great uncertainty in its application. And perhaps, if a person was merely 
to say before the justices that he disputed the rate, it would not be sufficient, 
inasmuch as he ought to shew something to manifest that he disputed it honA 
"fide. But here the party says, in effect, ^ I dispute the validity of the rate,* 
and not only so, but he gives his reason for it, which may perhaps be a bad 
one, * because he had no claim to a seat in the chapel : ' nevertheless the 
reason, however disputable its efficacy may be, was grounded upon a matter 
which might be litigated in the proper forum." Ana so Mr. Justice Bay ley, 
in the same case, says : " The legislature never intended to deprive the party 
of his right to have the validity of the rate questioned in the proper forum. 
The enacting clause provides that a justice of the peace may issue his warrant, 
if the validity of the rate has not been questioned in any ecclesiastical court : 
therefore, if it has been questioned by libel, appeal, or otherwise, in which the 
parties are actors, there the justice cannot interfere, his jurisdiction is stopped 
in limine. But supposing the justice entitled to issue his summons, still it 
was not intended to deprive the party of his right to have the validity of ther 
rate, or his liability, questioned in the proper forum ; and therefore, at the- 
hearing before the magistrates, he may insist on this right, and give notice that 
he means to dispute the validity in the ecclesiastical court." If, therefore, it is 
shewn that it will be disputed in the ecclesiastical court, then the jurisdictioa 
is no doubt ousted. But here it was clear that such a mode of disputing it 
was out of the question ; andif the churchwardens had sued in the ecclesias- 
tical court, Mr. Dale would not have appeared, and it would have been useless 
to go there. [Patteson, J. — Does it not appear to be intended to dispute it 
in the common-law courts .^] In Rex v. Wriotthesley (1 B. & Ad. 648), the 
facts as to disputing the rate were stronger, for a caveat had been entered ; but 
the justices were not deprived of jurisdiction. It is equivalent to an admission 
that there is no defence in the ecclesiastical court. In Reg. v. SL Clements 
(12 A. & E. 177), it was held that the justices had jurisdiction under this 
statute, although proceedings had been taken in the ecclesiastical court, as 
they had afterwards been abandoned. [Erlk, J. — He did not mean that he 
should let judgment go by default, but that he should take it away from that 
court by proceedings here as by prohibition.] If the meaning be ambiguous, 
the justices acted rightly, and tneir error might have been corrected by appeal. 
Unless the Court are prepared to say that a verdict for the justices woulcl have 
been perverse, they ought to find in their favour upon the case as it stands. 

Lord Denman, C. J. — It is not at all impossible the legislature may have 
intended to have given jurisdiction under 53 Geo. 8, c. 127, in all cases where 
there was no intention to dispute the rate in the ecclesiastical court, but they 
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have not said so. The rate may be disputed within the words of the statute 
by proceedings here, and where prohibition would lie, it would be the proper 
course. It is clear that the words are not confined to a dispute in the eccle- 
siastical court, and it would be extending the statute very much to give the 
justices jurisdiction in such a case. The question as to a rate by a minority 
was very much open to doubt at this time, and here it is manifest there was an 
intention to dispute the rate, and the justices were suflSciently informed of it ; 
and therefore tneir proceedings were without jurisdiction, and the distress under 
their warrant bad. 

Patteson, J. — It is a mere question of fact upon all the evidence, whether 
the plaintiff did dispute the rate and give notice thereof to the justices : and 
taking the whole of the answer, together with the written notice put in, there 
cannot, I think, be a doubt of the intention, and that notice was given. 

WiGHTMAN, J. — There is a distinction between the notice here, and a mere 
?ague and indefinite objection ; for there is a specific notice of disputing it by 
m action, which may be prohibition, and the justices knew it ; for it is found 
that they knew that the plaintiff denied the validity of the rate as made by a 
minority. 

Erle, J. — There must be judgment for the plaintiff. The statute gives the 

jurisdiction where there is no question of law, — that is, no dispute as to validity 

or liability. In Rex v. Wnotthealey^ in which I was engaged, the objection was 

not brought to the knowledge of the justices, and the mandamus issued to 

compel them to meet and examine into the complaint, (a) 

Judgment for plaintiffi 



COURT OF QUEEN'S BENCH. 

Wednesday f April 28, 1847. 

The Queen v. The Inhabitants of Landkey. 

Order of Setnont — Ettoppel— Entry not upon the merite. 

Wherever the entry of a Judgment at seseione is general, evidence i§ adtmesible to ehew thai it woe 
not upon the merits. 

After notice qf appeal, the grounds qf appeal containing objections to the substance as well as to the 
form of the order, the respondents gave notice of abandonment, with an offer of costs, and stated 
that they should go to the sessions only to obtain an entry that the order was quashed not upon 
the merits. The Sessions refused to make such entry, but made an entry that the order was 
" quashed without any special entry, as there is no evidence brfore the Sessions to warrant such 
special entry.** A second order was obtained upon the same fads, and appealed against on the 
ground qf the prior order : — 

Btld, that evidence was admissible to shew thai the first order was quashed not upon the merits, the 
entry being substantially a general entry. 

AN appeal by the churchwardens and overseers of the poor of the parish of 
Landkey from and against an order for the removal of Elizabeth 
Wedlake, widow, and her three children, from the parish of Roborough,in the 

80D9 demanding the same may then proceed to the 
recoyery of their demand, according to due course of 
law, as heretofore used and accustomed : provided 
likewise, that nothing herein contained shall affect 
any regulations that may have been made by autho- 
rity of Parliament, respecting the church-rates or 
chapel* rates of any particular parishes or districts." 



(a) The proviso at the end of the seventh section 
9 as follows : — ** Provided also likewise, that if the 
^ilidity of such rate, or the liability of the person 
torn whom it is demanded to pay the same, be dis- 
mted, and the party disputing the same give notice 
hestot to the justices, the justices shall forbear 
giving judgment thereupon, and the person or per- 
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county of Devon, to the parish of Landkey ; the Court of Quarter Sessions 
confirmed the order, subject to a case, the material parts of which were as 
follow : 

It set out an order made Nov. 15, 1844, for the removal of the same 
paupers from and to the same parishes respectively, against which an appeal 
was entered and respited at the sessions held Dec. 31, 1844, and on 
March 22, 1845, the parish of Landkey gave notice for trial of the said 
appeal at the next sessions. The grounds of appeal were twelve in number, and 
set up objections to the order in such time, in addition to objections in form. 
On April 2, 1845, the appellants were served with a notice by the respondents 
to the following effect : " We, the churchwardens and overseers of the poor of 
the said parish of Roborough, do hereby give you, the churchwardens and 
overseers of the said parish of Landkey, notice that we have abandoned and do 
hereby abandon the said order, and that we intend to appear at the next quarter 
sessions of the peace for the said county of Devon only for the purpose of 
quashing the said order, and obtaining a special entry that such order was 
quashed not upon the merits, and we do hereby undertake and offer to pay all 
tne reasonable costs already incurred by you in regard to the said appeal up to 
the time of the service of this notice of abandon raent."'' The sessions were held 
April 8, 1845, when the counsel for the parish of Koborough moved the 
Court to quash the order with an entry " not on the merits." This was resisted 
by the counsel for the parish of Landkey. The examinations and grounds of 
appeal were before the Court, but no inquiry took place as to the question of 
settlement. The Court refused to make the entry, and the entry made in the 
sessions-book was as follows : " Order quashed without any special entry, 
as the Court has no evidence before them to enable them to make such 
special entry.*" A second order, under the hands and seals of two magistrates 
of the said county, and bearing date September 6, 1 845, was made for the 
removal of the same paupers from and out of the said parish of Roborough 
to the said parish of Landkey, grounded on examinations setting forth the 
same facts, and no others, as those which formed the grounds of the settlement 
on which the former order was made. Against this order, also, the parish o£^ 
Landkey gave notice of appeal, and the appeal came on for trial at the 
Michaelmas Sessions, 1845. The ninth ground of appeal was relied on by the 
appellants, and was to this effect : That a former order or pass-warrant, bearing" 
date the 16th day of November, 1844, made by Peter Glubb, clerk, and 
W. Tardew, Esq., two of her Majesty's justices of the peace for the county 
of Devon, for removing the said paupers, Elizabeth Wedlake and Ellen, 
William, Louisa, Henry, Emma, Richard, and Mary, her children, from the 
said parish of Roborough to the said parish of Landkey, was appealed against 
by the said parish of Landkey, and that the said order or pass-warrant, upon 
the said appeal, was quashed by the Court of Quarter Sessions for the county 
of Devon, at the Easter Sessions, 1845; which order, so quashed, is binding 
and conclusive as between the said parish of Landkey and the said parish of 
Roborough. 

The appellants proved the quashing of the former order, and the respondents 
then offered evidence to explam the grounds of quashing such order, and to 
shew that it had not, in fact, been quashed on the merits ; and the Court, after 
hearing such evidence, held that the former order was not, in their judgment, 
quashed on the merits, and confirmed the order of the 6th day of September, 
1845, subject to a case on the following point : " Whether, under the circum- 
stances above set out, the quashing of the former order was conclusive between 
the parishes. If this Court shall be of opinion that the quashing was conclusive. 
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then the order of Sessions of the 14th day of October, 1845, and order of 
removal of the 6th day of September, 1845, to be quashed ; if otherwise, to be 
confirmed." 

Rowe and Cornish^ in support of the order of Sessions. — It is now settled 
that evidence is admissible to explain the entry of a prior judgment of Sessions, 
where it is made in general terms. {Rex v. Wick St. Laurence^ 5 B. & 
Ad. 526 ; Rex v. JVheelocky 5 B. & C. 511.) These cases were recently before 
the Court in Reg. v. Widdtcombe-in-the-Moor (supra^ p. 64), and the present 
cannot be distinguished. 

Merivah and Karslake^ contr^ — After the recent cases it would be useless 
to contend that evidence is inadmissible by way of explanation ; but the question 
here is, whether a subsequent Sessions can review the decision of a former 
Sessions, which was, in effect, what was done in the present instance. The Court 
had, in the first instance, been distinctly asked to make an entry that the order 
was quashed not upon the merits, and nad refused the application. This was 
in effect deciding that it was not quashed for that reason only, and the subse- 
quent Sessions had no power to go mto the evidence and review their decision ; 
and this was done when they decided that the order had not been quashed upon 
the merits. It was clear from the grounds of appeal against the first order, 
that there were objections to the substance as well as to the form ; and as it was 
in fact abandoned without any ground being specified, it is not competent for 
the respondents afterwards to supply evidence of the motive. Quashing an 
order because the respondents do not choose to enter into their case is in fact a 
quashing upon the merits. {Reg. v. Church Knowle, 7 A. & E. 461, 479.) 
[Lord Denman, C. J. — In that case both parties went to the sessions for the 
purpose of fighting, which distinguishes it from the present.] The reason should 
have been stated at the time of the abandonment, for now the second Sessions 
have stultified the first, by coming to the very conclusion which the former 
Sessions declined to do. [Lobd Denman, C. J. — Is it distinctly found that 
the same evidence was produced on both occasions ?] No, it does not appear 
that any evidence was brought forward upon the first occasion ; but no ground 
of withdrawal was specified, so that it was like the case of Reg. v. Church 
Knowle. It may have been abandoned, in the hope that lapse of time would 
destroy or weaken the evidence which would be brought forward to support the 
grounds of appeal. They cited also Reg. v. Wellingborough (15 L. J. 20 ; 
Reg. v. St. Anne 8^ Westminster^ 16 L. J. 62 M. C. ; suprdy 81 ; 1 New 
Mag. Cas. 430; Reg. v. Eilely 14 L. J. 126 M. C. 

Lord Denman, C. J. — In my opinion the Sessions have done quite right. 
It was open to them to find, as a matter of fact, that the former order was not 
quashed on the merits ; and it is plain that it was not so quashed, because the 
removing parish did not come to the sessions to try the question of settlement, 
but gave notice before the trial that they abandoned the order, and intended 
to appear at the quarter sessions only for the purpose of quashing the order, and 
obtaining a special entry that the order was quashed not upon the merits. The 
beneficial practice of allowing a parish to abandon an order, when it is convinced 
that it cannot support it, would be entirely defeated if we held that such an 
entry as this prevented the later Sessions from inquiring into the grounds upon 
virhich the order was quashed, which the former Sessions have purposely 
left open. The entry is, " Order quashed without any special entry, as the 
Court have no evidence before them to enable them to make such special entry .'^ 
In my opinion what was done places the parties in the same position in which 
they were before the order was obtained. There is no danger of a harassing 
repetition of such orders^ as it is attended with the payment of the costs. 
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Patteson, J. — It is open to the Sessions to inquire into the grounds of 
quashing a former order wherever it has been quashed generally, and here in 
effect the former order was quashed generally. From the notice of abandon- 
ment, though it does not state the precise ground on which the order was 
abandoned, it does distinctly appear that the {Abandonment of the order was for 
a technical defect. 

WiGHTMAN, J. — ^The circumstance referred to by my Lord, and my brother 
Patteson, distinguish this case from the case of Reg. v. Church Knowle (7 A. & 
E. 47). There is, in fact, a minute also of the former sessions, or a special 
entry reserving the right of the subsequent Sessions to inquire into the grounds 
of quashing the order. 

Erle, J. — I deem it of great importance that when the appellant parish 
objects to the order on some formal or technical point, the removing parish 
should have the opportunity of correcting the defect, and of coming to a 
subsequent sessions to try the question on the merits. 

Order confirmed. 



COURT OF QUEEN'S BENCH. 

Wednesday, April 88, 1847. 
The Queen v. The Inhabitants of Bangor. 

Bsamination — Materiality qf time — Derivative settlement. 

The rule is, that where the date is material for the acquisition of a settlement^ the examination ougk^ 

to allege it definitely: — 
Thertfore, where a derivative settlement through the pauperis father was set up, the examination.^ 

shewing that the pauper was emancipated m 1812, and relief to the father tn^I824, tn respect <e^ 

his settlement, 6«/ not shewing whether that settlement was gained prior to 1812 or not, were het^ 

ins^fficient. 

ON appeal, the Sessions had held the examinations sufficient, but the evidence 
at the trial was insufficient, and quashed the order of removal, subject to 
a case. 

Townsend^ in support of the order of Sessions. — The ground upon which 
the order of Sessions is to be confirmed is that which was in that court decided 
against the appellants. The examinations set out in the case are clearly 
insufficient in the statement of the time at which the settlement was gained. 
The material part of them is, that a derivative settlement is set up for the 
pauper, through his father. It appears that the pauper was emancipated in 
April, 1812 ; and the relief for which the settlement of the father is inferred, 
was not given until 18^. There is nothing whatever upon the face of the 
examinations to shew when the father gained this settlement, (a) It might have 
been gained subsequent to 1812, in which case the son would take no derivative 
settlement. This defect leaves the examinations uncertain in an essential point, 
and is fatal. At the trial the evidence supplied the necessary proof, but that 
is not sufficient. The principle is clearly laid down in Reg. v. TAlleskaU 
(7 Q. B. 1 58 ; 1 New Mag. Gas. 262 ; 14 L. J. 96, M. C), *| If upon the exami- 
nations the existence of any fact essential to the settlement is left in doubt, we 
<»annot say that they shew a settlement."" The Court then called upon 

(a) This being admitted, we have not thought it necessary to set ont the ezaminaUons at length. 
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Yardleffi to support the suiSciency of the examinations. — Reg, v. ZilleshaUis 
directly in favour of the respondents. There a pauper was removed to parish 
A. on examinations which snewed that he had gamed no settlement in his own 
right, and that when the pauper was twenty-seven years old, his father had 
received relief from parish A., whilst residing elsewhere ; and it was held suffi- 
cient, for that emancipation was not to be presumed, although it was not stated 
that the pauper, at the time in question, was resident with his father, or formed 
part of his lamily. This being a derivative settlement, it is impossible to say 
when it originated. It may have been existing one hundred years. It is not 
to be presumed that it was gained subsequent to his son's emancipation. 
[WiGHTMAN, J. — If time is important, must not you shew it ?] 

Lord Dekman, C.J. — You may shew priority, if you do not shew the actual 
commencement. Here the existence of the settlement before 1812 is not shewn 
in any way. 

Order of Sessions confirmed. 



COURT OF QUEEN'S BENCH. 

Easter Term. — Wednesday^ April 28. 

The Queen v. The Inhabitants of Flixby. 

Esaminatioru — Hiring and service, retidenee during. 
The examination (^ the pauper, setting up a settlement by hiring and service, qfler stating the hiring 

to serve on a farm for a pear, continued thus: — " / duty entered upon the said service, and under 

and during the same I resided and slept in the said parish of Flesby :^- 
Held, that this sufficiently shewed residence, so as to give a settlement, 

ON appeal, the Sessions confirmed the order, subject to a case, reserving the 
following question upon the examination as to the sufficiency of the 
statement of residence. 

WUlimore and D'Eyncourt^ in support of the order. — The question 
is as to the meaning of the word " dunng.*" The pauper sufficiently states 
a hirine for a year to serve upon a particular farm, and proceeds thus : — 
** I duly entered upon the said service, and under and during the same I 
resided and slept in the said parish of Flixby, serving the said A. B."" The 
other side contended that this was indefinite. But ** during " properly means 
continuity, as durante vitd^ durante viduitaie. This point has already been 
decided m Reg. v. Anderson (2 New Sess. Cas. 479 ; 2 New Mag. Cas. 30). 
There, in the statement of an office settlement, the allegation that the officer 
served the office for many years, to wit, 1882, 1883, and 1834, &c., " during 
which years he was an inhabitant and resident within the parish," was held 
sufficient. 

Wildman and Denison^ contrd.. — " During '' is uncertain in its meaning ; it 
would be satisfied by a residence for several days, at intervals, as well as by a 
continued residence. They cited pass^es from Locke and Hume as illustra- 
tions. The statutory term is " for,'' when a period is intended, as for " seven 
years." This could not be treated as an affidavit upon which perjury could be 
assigned. (8 & 9 Wm. 3, c. 30, s. 4 ; Re Taylor^ 6 B. & Ad. 838 ; Ward' 8 
Bail, 1 C. & M. 28 ; Sacheverell v.Froggatt, 2 Wms. Saund. 369; 8 Bulst.136; 
and various other cases were cited.) 
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Lord Denman, C. J. — Notwithstanding the very great ingenuity of the 
various legal and philosophical arguments brought to bear upon this, I think 
a few words will dispose of the Question. When we find that the correct and 
grammatical meaning of the woras used fully answers to the requirements o* 
the statute, we may be satisfied, without inquiring whether, by an incorrect 
usage in common parlance, it might not mean differently. 

Patteson and Wightman, JJ., concurred. 

Erle, J. — It is scarcely possible for language to be used which is not 

capable of more meanings than one ; but I think that in sessions cases, as well 

as in others, we should endeavour to give effect to the intention of the parties 

as well as we can. 

Order confirmed. 
E.W. 



BAIL COURT. 

Easter Term. — May 4, 1847. 

(Before Mr. Justice Colbbiooe.) 

The Queen v. The Justices of Somerset. 

Mandamui — Setnont^^Noiice of appeal. 

An order of removal having been served, the appeiiani$ entered and respited an appeal^ and subte* 
quently gave the respondents notice of their intention, at the next sessions, ** to enter, proseaUe, 
and try,** 8fc, The attorney for the appellants fearing, however, that this notice might be deemed 
bad, for the reason of its containing the words ** to enter,** he caused another notice to be serctd, 
similar to the former, but withdrawing it, and omitting the said words " to enter.** At the ses- 
sions, the appellants proposed to stand upon their first notice, whereupon the respondents prodmeed 
the second notice, and the appellants not being in a situation to prove the time of its service, tke 
Sessions dismissed the appeal. On motion for a mandamus to enter continuances and hear, — 

Held, that the Sessions were right ; also, that their decision being upon a fact properly before then, 
this Court could not interfere. 

IN Michaelmas Term, Prideaux obtained a rule calling upon the justices of 
Somerset to shew cause why a mandamus should not issue, commanding 
them to enter continuances and hear an appeal against an order of removal. 
It appeared that on the 4th of May, 1846, tne order of removal was made, and 
that the examinations, &c. were duly sent on the 18th ; but no notice of appeal 
having been given, the pauper was removed on the 12th of June. At the next 
sessions, held on the 30th of June, an appeal was entered and respited^ and on 
the following 8th of September, notice and grounds were duly served, the 
notice beginning in this way : — ** This is to give notice, » » « that 
we, the undersigned, * * * do intend, at the next general quarter ses- 
sions, ♦ * * to enter and prosecute and try an appeal,'^ &c. The attorney 
for the appellants thinking that this notice was irregular, from the fact of its 
stating that it was the intention of the appellants to enter the appeal, it having 
in fact been already entered, caused one of the copies, signed by the appellants, 
to be altered by omitting this allegation, and withdrawing the previous notice. 
This second notice was served on the respondents, not having been sanctioned 
by the appellants themselves. On the appeal coming on for trial at the October 
sessions, the appellants were required to prove their notice, whereupon proof of 
the first notice was given, upon which the respondents called the appellants* 
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attorney into the box, who stated that he had directed the first notice to be 
withdrawn, to be altered, and reserved. The amended notice was then shewn 
him, and he said he believed that to be the notice he directed to be served, but 
he did not know of his own knowledge that it had been, and he was unable to 
say when. Upon this, the Sessions dismissed the appeal. The order of Sessions 
dismissing the appeal was in these words : — ^* This appeal dismissed, the notice 
of appeal not being sufficiently proved.*" 

Barstow and Fitxherbert shewed cause.— The Sessions were right in dis- 
missing the appeaK since it was sufficiently proved that the first notice was 
withdrawn by the second, and as there was no evidence of the time when the 
service of the second notice was effected. The question was one of fact pro- 
perly within the jurisdiction of the justices, and as they have decided upon it, 
this Court will not interfere. {Reg, v. The Justices of Kesteven^ 3 Q. B. 819 ; 
Reg, V. The Justices of Flintshire^ 9, Dowl. & L. 14iB ; Reg. v. The Justices 
of the West Riding^ 1 New Sess. Ca. 247; Reg, v. The Justices of 
Gloucestershire^ 1 B. C. H. 291 ; Reg, v. The Justices of Flintshire^ 9, New 
Sess. Cas. 572.) 

PridenUxVj Pashtey^ and Phinn, in support of the rule. — The appeal has not 
been heard upon the merits, but has been dismissed upon a preliminary point, 
and as the Sessions have erred in point of law, the mandamus ought to go ; for 
as the second notice was obviously bad, it had the effect of again setting up the 
first notice, which was in all respects a valid notice. (Reg. v. The Justices of 
Surrey, 1 B. C. R. 12; JReg v. The Justices of Kesteven, 3 Q. B. 819 ; Reg. 
V. The Justices of Flintshire, 2 New Sess. Cas. 572.) 

Cur. adv. vult. 

Coleridge, J. — In this case I formed a judgment at the end of the 
argument decisively upon the subject ; but having some doubts on my mind 
whether or not I had caught all the facts correctly, I have looked into the 
affidavits. The material facts appear to be these: — The notice given by the 
attorney for the appellants was " to enter, prosecftte, and try ^ the appeal ; and 
afterwards thinkinji^ that the notice was bad, in stating that it was the intention 
of the appellants " to enter *" the appeal, when, in point of fact, it had been 
entered at a previous sessions, he resolved upon countermanding that notice and 
giving a fresh one, omitting those words. At the sessions, on the appeal coming 
on for trial, I think reasonable evidence was given of the first notice having been 
withdrawn, and also of the alteration of the second notice; but the witness who 
served this second notice was not called, and therefore the appellants were unable 
to prove on what day the second notice was, in point of fact, served. On thi^ 
state of facts, the respondents contended that as there was no evidence of the 
alteration of the second notice after it had been signed by the parish officers, and 
as there was no .satisfactory evidence of when it was served, it did not invalidate 
the first notice, which was still a good and subsisting notice. On the other hand, 
it was contended by the respondents, or is so argued now, that the second notice, 
though it amounted to a good countermand of the first, was not good as a fresh 
notice of trial, as there was no proof of its having been served the requisite 
number of days ; and upon hearing the arguments of counsel, the Sessions dis- 
missed the appeal, upon the ground of the notice of appeal not being sufficiently 
proved. If the Court were wrong in so doing, the mandamus ought to go, but 
otherwise it ought not. I think, however, upon consideration, that the con- 
clusion they came to must be taken to have been a correct one, upon the facts. 
Upon looking attentively to all the circumstances, I do not see any reason to 
alter the view I first took of this case. The original notice was, no doubt. 
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perfectly good ; for the insertion of the words " to enter ^ only amounted to 
a redundancy, and may have been rejected ; but if it were shewn to the Sessions 
that this notice was actually withdrawn, then there was an epd to it, however 
good it may have been. Then was the second eood or not ? It was undoubtedly 
good as a countermand of the first, since a notice of trial may be countermanded 
at any time; and the attorney for the appellants was armed with a sufficient 

Seneral authority to give it of his own accord. But although the notice may 
ave been good as a countermand, it would still be bad as a fresh notice of trial, 
from the circumstance of there being no proof of the time when it was served. 
I think, therefore, that the Sessions were justified in holding that there was no 
sufficient evidence of the notice of appe^ ; and as it was a question of fact 
entirely for their consideration, this Court cannot interfere. The rule, therefore, 
will be discharged. 

Rule discharged. 
T. W. S, 



COURT OF QUEEN^S BENCH. 

Easter Term. — Saturday^ May 1, 1847. 
The Queen v. Nathaniel Shifperbottom. 

Ortkr in ha$ianfytjbrm of— Stat 8 VkL c. 10. 
An order in bastardy, which foBows the firm (No. 8} in the schedule to stat. 8 Vict, c 10, except that 
the blank left fir the name of the putative fiuher in that part of it which states the evidence to have been 
taken in his presence andhearinCt is fiUedup with the words "the attorney attending on behalf of the 
said I* putative fithert is an order "to die Uke tenour or effect '* with the order set out in thssckduk 
and is therefore rendered valid by that Act. 

THE following order had been removed into this court by writ of cer 
tiorari. 
" Borough of Bolton,in the'i At a petty session of her Majesty^s justices of 
County of Lancaster, S- the peace for the borough of Bolton, in the 
to wit. J county of Lancaster, holden in and for the said 

borough of B., in the county, &c., at the police-office in, &c., on the 31st day of 
January, A.D. 1846, before us, Thomas Ridgway Bridsoa and Edmund Ash- 
worth, Esquires, two of her Majesty's justices of the peace for the said borough. 
** Whereas one Sarah M cCamon, smgle woman, residing at Great Bolton, 
within this borough, did, on the 21st day of January, A.D. 1846, having beeo 
delivered of a bastard child within twelve calendar months prior thereto, make 
application to Thomas Callon, Esq., one of her Majesty'*s justices of the peace 
acting for this borough of Bolton, for a summons to be served upon one 
Nathaniel Shipperbottom, of Tong with Haulgh, in the said borough, tin-plate 
worker, whom she alleged to be the father of the said child ; and the said 
justice thereupon issued his summons to the said Natlianiel Shipperbottom to 
appear at a petty session to be holden on this day for this borough, in which 
tne said justice usually acts, to answer her complaint touching the premises. 
And whereas the said Nathaniel Shipperbottom having been duly served with 
the said summons within forty days from this day, and now appearing in pur- 
suance thereof ; and the ssia Sarah McCarnon having now applied to us, the 
justices in petty session assembled, for an order upon the said Nathaniel 
Shipperbottom according to the form of the statute in such case made and pro- 
vided ; and it being now proved to us, in the presence and hearing of the 
attorney attending on behalt of the said Nathaniel Shipperbottom, that the said 
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child was, since the passing of an Act passed in the eighth year of the rei^ of 
her present Majesty, intituled ^ An Act for the further Amendment of the Laws 
relating to the J?oor in England,^ that is to say, on the Slst day of December, 
in the year of our Lord 1845, bom a bastard of the body of the said Sarah 
McCamon. And we having, in the presence and hearing of the said attorney, 
attending on behalf of the said Nathaniel Shipperbottom, heard the evidence 
of such woman, and such other evidence as she hath produced, and no evidence 
having been tendered on behalf of the said Nathaniel Shipperbottom, and the 
evidence of the said Sarah McCarnon, the mother of the saia child, having been 
corroborated in some material particular by other testimony, to our satisfaction, 
do hereby adjudge the said Nathaniel Shipperbottom to be the putative father 
of the said bastard child ; and having regard to all the circumstances of this 
case, we do now hereby order that tlie said Nathaniel Shipperbottom do pay 
unto the said Sarah McCarnon, the mother of the said bastard child, so long 
as she sliall live, and shall be of sound mind, and shall not be in any gaol or 
prison, or under sentence of transportation, or to the person who may be ap- 
pointed to have the custody of such bastard child, under the provisions of the 
said statute, from the said Slst day of January instant, bein^the day upon which 
such application was made to the said justice, as aforesaid, the sum of 2s. 6d. 
per week, until the said child shall attain the age of thirteen years, or shall die, 
or the said Sarah McCarnon shall marry. And we do hereby further order the 
said Nathaniel Shipperbottom to pay to the said Sarah McCarnon the sum of 
10s., being the costs incurred in obtaining this order, and the sum of 10s. for 
the midwife. Given under our hands and seals at the session aforesaid. 

« T. R. Bkidson, 
" Edm. Ashworth.*" 

A rule nisi to quash the above order for defects apparent on the face 
thereof having been obtained in a previous Term, 

Pashley now shewed cause against that rule. — The order is perfectly good : the 
objection taken to it is that the evidence upon which it was made does not appear 
to have been given upon oath ; and that objection rests upon the authority of 
Reg. V. Wroth (2 D. & L. 729) ; S. C. nom. ife^. v. The JitsHces of Bucking- 
hamshire (1 New Mag. Cas. 192) ; but in that case Rew v. Luffe (8 East, 198) 
was not cited, where the words were " upon the oath of M. T. as otherwise ;'*^ and 
Lord Ellenborough, C. J. said : " It is true it is not said as otherwise upon oath ; 
but as no evidence can properly be given otherwise than upon oath, it is not 
going further in making an intendment to support this order than has been 
done in other cases, to say that such other evidence must also be taken to have 
been giv.en upon oath ;" and in Reg, v. The Recorder of Kind's Lynn (1 New 
Mag. Cas. 684 ; 3 D. & L. 726), Coleridge, J. overruled the decision in Beg. v. 
Wroth^ observing that it would not have been pronounced by Mr. Justice Wight- 
man if Rex V. Luffe had been cited. In Reg. v. Wroth^ several cases {a) under 
the Masters and Servants Act were cited, and treated by the learned judge as 
being applicable to the case of an order in bastardy ; but that was a mistake, for 
there is this distinction between them, that the latter are to be construed as orders, 
the former as convictions. (Paley, 181 ; Rex v. Clegg^ 1 Stra. 476 ; Rex v. 
Upton Gray, Cald. 308.) So penal proceedings under 5 & 6 Ed. 6, c. 26, 
against persons continuing to keep a public-house after an order of justices to 
suppress it {Rex v. VenableSf 2 Ld. Raym. 1406); and those against tenants 
fraudulently removing goods to avoid distress, under 11 Geo. 2, c. 19 {Rex v. 
Bissexj Say. 304), have been treated as orders and not convictions. With 
regard to orders as well as convictions, the jurisdiction must be clearly shewn 

(a) Reg. t. Lewis (1 D. & L. S22) ; Re Gray (2 D. & L. 539). 
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on the face of the instrument ; but the diiFerence is, that if the Jurisdiction be 
shewn, intendment will be made to support an order, which could not be made 
to support a conviction. Informal expressions will be allowed in the one, 
which would render the other invalid. {Rex v. Maulden^ 8 B. & C. 78; 
Rew V. St Nicholas, Leicester^ 3 Ad. & Ell. 79 ; Reg. v. Casterton, 6 Q. B. 
507.) Upon the authority, therefore, of Rex v. Lw^, and Reg. v. The Recorder 
of Kings Lynn, this order would be good. But it is, at all events, rendered 
valid by stat. 8 Vict. c. 10, the first section of which provides that " where any 

Kroceedings have been had or taken before the passing of this Act, or shall 
ereafter be had or taken in matters of bastardy under the provisions of the 
said recited Act (7 & 8 Vict. c. 101), and shall have been set forth according 
to the forms in the schedule hereunto annexed, or to the like tenour or effect, 
the same shall be taken respectively to have been and to be valid and sufiicient 
in law.*" The form applicable to the present case is the form No. 8 in the 
schedule to that Act ; and this order follows that form, excepting that the blank 
left for the name of the putative father, after the words " in the presence and 
hearing of," is filled up with the words " the attorney attending on behalf of 
the said N. S. ;" but that can make no difference, for it is impossible to contend 
that this is not " to the like effect." In the statutory form, a blank is left after 
the words " the evidence of such woman -^ but it has been held not necessary 
to fill up that blank with the words *' on oath,""^ or " on affirmation." (Reg. v. 
The Justices of Cheshire, 1 New Mag. Cas. 596 ; 3 D. & L. 337.) 

Keane, contra. — In Reg. v. Wroth, Wightman, J. yielded to the objection 
there taken with great reluctance, and the case has certainly been overruled by 
Reg, V. The Recorder of King's Lynn. [Wightman, J. — I certainly should 
not have decided that case as I did, if Rex v. Luffe had been brought under 
my notice.] The omission to cite Rex v. Lvffe was owing to a mistake in the 
instructions given to the learned counsel who appeared in support of the order. 
He was instructed to defend an order in the form given by Mr. Lumley in his 
book, which did not contain the words " u|K)n oath" at all; but upon the 
argument of the case, it turned out that in the order, as served, the words 
" upon oath '^ had been interlined after the words *' the evidence of such 
mother,*" but not after the words **such other evidence;"" and consequently, 
when the learned judge asked for an authority warranting that form, the learned 
counsel was not able to produce any such authority, for the case of Rfx v. Lit&s 
would have been no autnority in support of the order, if it had remained in the 
form given by Mr. Lumley. No case has as yet decided that it is not necessary 
that the evidence should appear to be given upon oath ; on the contrary, thej 
all proceed upon the assumption that it is necessary. The only effect of 
Rex V. Luffe is, that it did appear sufficiently in the order in that case, and 
also in the order in Reg. v. Wroth, th^t the evidence was so given. The pre- 
sent order, therefore, cannot be sustained, unless the statute 8 Vict. c. 10, cures 
it ; and the question is, whether this is " according to the form in the schedule 
thereunto annexed, or to the like tenour or effect." The form is, " and it being 

now proved to us in the presence and hearing of the said that,*" &c. ; and 

as the word ^^said"^ must refer to some antecedent, and there are only three,— 
the justices, the mother, and the putative father, — it can refer to the putative 
father only, with whose name, therefore, the blank should be filled up ; but 
instead of that, the words inserted are, ** the attorney attending on behalf of 
the said N. S. ;"" so that, unless the Court will hold that the attorney for the 
putative father is in effect the putative father, this order is not " to the like 
tenour or effect,^ and is bad ; and if the Court should so hold, then the order 
might be made upon the attorney to pay the money. [Wightman, J. — The 
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order states that the putative father appeared ; but then goes on to say that 
the evidence was taken in the presence of the attorney attending on his behalf. 
The form given does not appear to contemplate that state of things ; but there 
is no reason why the putative father, if he appears, should remain during the 
whole inquiry. Lord Denman, C J. — There is this note to the words in the 
presence and hearing of : " Should the defendant not appear, erase the words 
in italics."] The notes are no part of the statute. 

Lord Denman, C. J.— I confess I was not satisfied with the argument at 
the bar ; and my brother Patteson, upon looking at the form. No. 8, given 
by the statute, has discovered that to a subsequent part of it, where the words 
are " and having also heard all the evidence tendered by ^ there is 

this note : ^* Should the defendant appear by attorney or counsel, it will be 
then only necessary to erase the word * by,^ and add * on behalf of ; ' but 
should he not appear himself, or by attorney or counsel, then erase the words 
in italics.*** So that this statutory form does clearly recognise the appearance 
by attorney ; and I think that we must hold that the same note applies to both 
parts of the order, and that the power of appearing by attorney ffiven in the 
one case is also given in the other. If that be so, tnen this order is right. 

Patteson, J. — No. 8 is the form applicable to this case ; but there is the 
same note to No. 7. It is quite clear, therefore, that the putative father might 
appear by attorney ; (a) and then it is necessary to alter the form accordingly. 

WiGHTMAN, J. — I felt some difficulty at first, in consequence of the general 
terms used in the order, — stating that the putative father had appeared, as 
though he had appeared in person ; but I cannot say that that is inconsistent 
with the subsequent statement that the evidence was given ^* in the presence and 
hearing of the attorney attending on his behalf.'' 

Erle, J. — With reference to Mr. Pashley's argument, there is a recent case 
in the Exchequer, of Ormerod v. Chadwick (antdf p. 55). 

Rule discharged. 



COURT OF COMMON PLEAS. 

Friday, April 80. 
Richardson v. Turbs. (6) 

Highway^raU — Exemption under local Act. 

A local Act exempted a district from all rates towards pating and lighting any other part of the 

parish : — 
Held, that this did not exempt the district from the general highway'rate. 

THIS was a special case after a verdict, and it stated that it was an action 
of trespass for illegally distraining the plaintiff's goods. Plea — Not 
guilty, by statute. 

The plaintiff was the owner of the Norland estate, in the parish of St. Mary 
Abbotts, Kensington, in the county of Middlesex, and the defendant a justice 
of the peace for the county. The distress, the subject of this action, was levied 
at the Norland estate office, in the occupation of the plaintiff, on the plaintiff's 
goods, by virtue of a warrant signed by the defendant, for arrears of the high- 
way-rate. It was contended that this distress was illegal, on the ground that 
the inhabitants of the Norland estate district of the parish were exempted by 
the 6 Vict. c. xxxiii. from the general highway-rate. 

(a) Section 7 of the Act expressly gives that power. 

(6) Reported by John Thompson, Esq., Barrlster-at-Uw. 
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The title of that Act is, " An Act for the Improvement of the Norland 
Estate, in the parish of St. Mary Abbotts, Kensington, in the county of 
Middlesex." 

By sec. 72, the management of all the present and future streets and ways, 
and certain other things, were vested in the commissioners appointed under the 
Act. 

By sec. 73, it shall be lawful for the commissioners from time to time to cause 
all tne present or future streets, footways, and carriage-ways within the limits 
of this Act, or any part thereof, to be properly formed, levelled, paved, gravelled, 
and repaired, &c. 

By sec. 77, the commissioners may pave footways. 

By sec. 78, the commissioners are to keep the footways in repair. 

By sec. 79, the commissioners are exempted from keeping in repair any foot- 
way, causeway, or carriage-way, after they have been dedicated to the use of 
the public. 

By sec. 83, inhabitants rated under this Act are released and freed from all 
rates and assessments towards the paving and lighting any other road, street, or 
place in the parish. 

By sec. 99, the commissioners are empowered to light the streets. 

By sec. 102, the commissioners are empowered to make rates once in every 
year, or oftener, for the several purposes of the Act. 

By sec. 154, the Act is declared to be a public Act, and required to be taken 
notice of judicially. 

,The highway-rate, for the arrears of which the distress was levied, was made 
under the 5 & 6 Wm. 4, c. 50, and was admitted to be, in all respects, a valid 
rate, except so far as it might be affected by the 6 Vict. c. xxxiii. 

ChanneU {HuddleaUm with him), for the plaintiff. — This office being 
within the Norland estate district, mentioned in the local Act, was not 
liable to the general highway-rate. That rate is applicable to the whole 

fjarish, including this district. The inhabitants of the district are liable to a 
ocal rate, under sec. 102 of 6 Vict. c. xxxiii., for the purposes, among others, 
of paving and lighting the streets. The general highway-rate is also apj)li- 
cable to these purposes, by virtue of ss. 19 and 5 of 5 & 6 Wm. 4, c. 50. 
But by sec. 83 of the local Act, the inhabitants of this district are exempted 
from any rate for paving and lighting, other than the one made under that 
Act. The general highway-rate oeing applicable for the paving and lighting 
of the whole parish, is bad on the face of it. There should have been two 
rates, — one for the district, the other for the rest of the parish. 

Pashley (Talfourdy with him), for the defendant. — It is admitted that 
the inhabitants of the district are prima fame liable to the general highway- 
rate, but they claim an exemption from it under the local Act. They are oound, 
therefore, to make out their title to be exempt clearly. The plamtifi* objects 
that the general highway-rate may be applied to the lighting and paving of the 
parish. It must be admitted that it is so applicable, but this would be the 
subject of an appeal against the allowance of the surveyor's accounts, not an 
objection to the rate. {Bonnell v. Beighton^ 5 T. R. 182.) But the general 
highway-rate is not a rate expressly for paving and lighting, and it may not be 
applied to those purposes. The local Act, therefore, does not exempt them from 
the general liability to it. 

Wilde, C. J. — This action cannot be maintained. The General Highway 
Act imposes a general liability on the parishes in England, for the public con- 
venience. The general Act throws on the inhabitants of any locality claiming 
exemption the duty of establishing it clearly. The grounds of exemption here 
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are the assessment under sec. lOS of the local Act, and the express enactment 
of sec. 83. By the latter section the inhabitants of the parish ace released 
fit>m rates towards the pavine and lightmg any other road, street, or place in 
the parish. It is suggested that the general highway-rate, under certain autho- 
rities, is applicable to paving and lighting. The inhabitants of the parish 
generally are bound to keep in repair all the streets ; whereas those of the 
district are not, after the streets nave been dedicated to the public. The 
general highway-rate is to be made by the surveyor, on an estimate of the 
probable amount required. The rate is then to be allowed by the magistrates, 
according to the statute. The surveyor is to raise a certain sum, but the 
application of it is imder the control of another body. Non constat to what 

Eurposes or to what part of the parish the rate will oe applied. It may never 
? applied to the purposes to which it is here suggested it may be. Would this 
be any ground of appeal against the rate ? If not, of what avail is the objection 
in this case ? The plaintiff is only exempt from rates expressly for paving and 
lighting ; the highway-rate is not such ; and I think that, under the fair spirit 
of the local Act, he is not exempt from it. 
CoLTMAK, J. was of the same opinion. 

Cress WELL, J. — This is not a tate for paving or lighting, or paving and 
lighting ; there was nothing to shew that it was to be applied to a purpose 
for which the inhabitants of this district were not liable under it. If the justice 
then could not see that it was to be so applied, how can he be a trespasser in 
this action ? 

Williams, J. concurred. 

Judgment for the defendant. 



COURT OF QUEEN'S BENCH. 

Trinity Term.— Thursday^ May 27, 1847. 
The Queen v. The Inhabitants of Haetpuey. 

Poor — Order of removal — Sufficiency of examinationt — Statement of relief ''— Certiorari — Reservation 

of ease by the Setsion* — Practice, 

When upon appeal against an order of removal the Seeeions decide the appeal, subject to a case for 
the opinion of this Court t and a certiorari is obtained to bring tip the order and the case, no questions 
can be raised in this court except those stated in the case; although the writ qf certiorari may have 
required the return of the original order of justices; and a rule nisi may have been obtained to 
quash, not only the order of Sessions, but the original order of justices for defects apparent upon 
the face of it, and stated to the Court when the rule was obtained. 

An examination of A. in support of an order for the removal of her two children, stated that she and 
her children ** were removed from N. to the parish qf H,, in the said county of G,, by an order qf 
removal, where we were relieved; and soon qfter that we returned to the said parish ofN,, and while 
there, I received monthly relief from H. aforesaid, and continued to do so for six months," The 
overseer of the parish qf N. stated: ** I remember taking A, and her chiidrenfrom the said parish 
qf N. to the said parish qf H, I took a paper and gave it to the overseer of H,, with the said 
paupers, and left them there '* : — 

Ikld, that the above examinations contained sufficient evidence qfrelirf given by the parish qf H, to 
the paupers whilst in another parish, to let in evidence of a settlement by acknowledgment on the 
trial of the tqtpeal, 

UPON appeal against an order of two justices for the removal of Sarah 
Ann Holder, aged fourteen years, and Agnes Holder, aged eleven years, 
from the parish of Monmouth, in the county of Monmouth, to the parish 
of Hartpury, in the county of Gloucester, the Court of Quarter Sessions 
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confirmed the order, subject to the opinion of this Court upon the following 



The following are all the examinations upon which the order was made, 
which are material to the question for tne opinion of the Court. The 
examination of Ann Morse, wife of John Morse, states : — *^ About twent? 
years ago I married my first husband, John Holder, in the parish church of 
Staunton, in the county of Gloucester, by banns, by whom I had three children 
now living, namely, James, aged eighteen years ; Sarah Ann, aged fourteen 
years ; and Agnes, aged eleven years. My eldest son, James, is in service, and 
my daughters Sarah Ann and Agnes, now present, who have never gained a 
settlement in their own right, are now chargeable to the said parish of Mon- 
mouth. During my first husband^s lifetime, we became chargeable to the 
parish of Newland, m the said county of Gloucester, and after the death of 
my first husband, who died about nine years ago, I and my said three children 
were removed from thence to the parish of Hartpury, in the said county of 
Gloucester, by an order of removal, where we were relieved ; and soon after 
that, we returned to the said parish of Newland, and while there I received 
monthly relief from Hartpury aforesaid, and continued to do so for six months, 
and I never did any act afterwards to gain k settlement elsewhere for myself 
or children, until I married my present husband, John Morse. Soon after the 
commencement of the Newent Poor-law Union, in the said county of Glouces* 
ter, and while I was a widow, I was relieved in the workhouse there, by the 
parish of Hartpury, the said parish of Hartpury belonging to the said union. 
I stayed in the Newent Union Workhouse, with my said three children, for 
about three months, at the expense of the said parish of Hartpury. I then 
came out of the said workhouse, and the said parish of Hartpury allowed 
me four shillings a week for about eight months. About seven years ago I 
married my present husband, John Morse, at the said parish church of Staunton, 
in the said county of Gloucester, by banns."" The examination of Thomas 
Bayton states — " About nine years ago I was overseer of the parish of New- 
land, in the county of Gloucester, ana while I was such overseer I remember 
taking Ann Morse, then Ann Holder, widow, and her three children, two of 
whom are now present, from the said parish of Newland to the said parish of 
Hartpury, in the said county of Gloucester. I took a paper, and gave it to 
the overseer of Hartpury with the said paupers, and left them there.**^ The 
following, amongst others, were the grounds of appeal : — 

3rdly. That the said order, and the examinations whereon the same were 
founded, are bad upon the faces thereof respectively. 

4thly. That it appears, on the faces of the said examinations, that no legiti- 
mate evidence of tne removal of Ann Morse, in the said examinations men- 
tioned, and her children, including the said Sarah Ann Flolder and Agnes 
Holder, was given before the said justices who made the order now appealed 
against, the former order (referred to in the said examinations, but which we 
deny ever to have existed) for the removal of the said Ann Morse and her said 
three children not having been produced and proved before the same justices, 
and it not having been proved before the same justices that the said former 
order had been lost, aestroyed, or could not be produced before the same 
justices. 

5thly. That the examinations whereon the said order was founded contain 
no legal or sufficient evidence of the making or executing of the said order in 
the said examinations mentioned, or of the removal or delivery of the said 
paupers in the said examinations under the said order. 

7thly. That the statements in the examination of Ann Morse as to the 
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relief received whilst the said Ann Morse was in our said parish are not any 
evidence of any settlement in our said parish. 

8thly. That the statement in the same examination as to the relief in the 
workhouse of the Newent Poor-law Union is not any evidence of any settlement 
in our said parish. 

9thly. Tnat the statement in the same examination as to the relief received 
whilst the said Ann Morse was in the parish of Newland is wholly insuflScient 
and uncertain as to the times when, the persons from whom, and the sums in 
which such relief was received. 

lOthly. That the same statement is insufficient in this, that it does not shew 
that the said relief was given by any churchwarden or overseer, or was 
parochial relief, or was furnished from, or paid out of, any parochial fund 
whatever. At the trial of the appeal, the appellants contended that the exami- 
nations did not disclose sufficient legal evidence of the former order of removal ; 
which was admitted. The appellants further contended, under the 7th, 8th, 
9th, and 10th grounds of appeal, that the said examinations did not contain 
any sufficient legal evidence of any acknowledgment by relief of the settlement 
of the said Ann Morse in the appellant parish, and objected to the respondents 
giving any evidence in support of such acknowledgment of settlement. The 
said Court of Quarter Sessions held the said examination to be sufficient 
in that respect, and admitted evidence of such acknowledgment of settlement. 
The question for the opinion of the Court is whether, upon the above examina- 
tions, the respondents were entitled to go into evidence of acknowledgment of a 
settlement of Ann Morse in the appellant parish by relief. 

Greaves^ on moving for a writ of certiorari to bring up the order of justices, 
and the order of Sessions confirming the same, together with the case reserved, 
stated various objections apparent upon the face oi the order of justices, which 
were not reservea by the case ; and ne afterwards moved for a rule nisi to quash 
the original order for those defects, as well as the order of Sessions, upon the 
point stated in the case. 

The rule was accordingly drawn up in the following form : — 

« Tues., 2nd June, 9 Vict. 

** It is ordered that Saturday, 7th November, in next Term, be peremptorily 
given to the prosecutors to shew cause why an original order of two justices for 
the removal, &c., and also an order of Sessions made in confirmation thereof, 
should not be severally quashed for the insufficiency thereof.^ 

By mistake, however, a copy only of the original order was returned to the 
writ. 

Keating and Smythies^ in support of the order of Sessions.-— 1st. The 
question raised by the case is whetner the examinations are sufficiently precise 
to allow the respondents to go into evidence of the settlement therein set up. 
The justices at sessions, and not this Court, are the judges of the weight and 
sufficiency of the evidence; and if, therejfore, there is any evidence of the 
settlement upon which the respondents rely, this Court will not interfere. Here, 
there is abundant evidence of the paupers receiving relief from the parish of 
Hartpury, whilst living out of that parish. The statement of the removal to 
Hartpury by an order is sufficient to affect the parish officers of Hartpury 
with knowledge of that order, and being coupled with the subsequent 
statement that they received relief " from Hartpury aforesaid,^ makes out 
a complete case of settlement by acknowledgment. The objection is, that 
it is not stated that the relief was given by the overseers of Hartpury ; but it 
would be to make an unreasonable intenament against the order, to suppose 
that any other person gave the relief. A general statement of the receipt of relief 
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from a particular pari^, has been held a sufficient statement of chaigeability in 
an examination upon which an order of removal was made (Reg.y. Great Boltofiy 
7 Q. B. 387, & 1 New Mag. Cas. 85!2) ; and if enough in that case, it must be 
so in the present. The burden is on the other side of shewing that the jus- 
tices were clearly wrong. {Rew v. Great Wishfard^ 4 Ad. & Ell. 216.) In 
that case, Wilhams, J. said: ^^Hore, without saying whether I should or 
should not have decided as the Sessions have, I tnink they had ground for 
finding that there was a contract to teach and learn (as I presume they mean 
to say), and not a contract of hiring ; and if the case shews any ground for 
their decision, we ought to support it." [Lord Denman, C. J. — That is no 
more than we ought to do. If there is any evidence, we ought not to dis- 
turb the decision of the Sessions.] In Reg, v. BaheweU (1 New Mag. Cas. 
247), the question was, as here, whether the examinations were sufficiently 
particular to let in evidence of the settlement ; and there Lord Denman, C. J., 
said : " It is with great regret that I feel myself bound to say that this order 
must stand ; because, most undoubtedly, if the question had been put to me, 
I should have answered it differently from the Sessions ; but I cannot take upon 
myself a duty which the law has cast upon other persons, and which they have 
performed. The cases are many which shew that the Court will not interfere in 
the decision of these questions.'" Secondly, no objection can now be taken to 
the original order for defects apparent on the face of it. In Reg. v. St. Anne% 
Westminster {ante^ p. 60, and 2 New S. C. 617), the Court laid down the rule, 
that when a Court of Quarter Sessions has decided an appeal subject to the 
opinion of this Court upon a case reserved, ** the party must elect whether or 
not he will take the aavantage offered to him ; he must proceed with the case 
reserved, waiving any other objections to the order of removal, which, by possi- 
bility, he might malce available, or abandon the case and rely on the other 
objections, if he thinks he can make them available.*^ That rule is precisely 
applicable to the present case. Here it is sought to introduce into the rule 
ODJections to the original order not reserved by the case ; and there has been no 
service of the rule upon the respondents. 

Greaves^ contrSi. — 1. There is no evidence whatever in these examinations that 
the paupers received parochial relief, and in order to make out a settlement by 
acknowledgment, the relief must be shewn to have been given by the parish 
officers on the part of the parish. No case is to be found in which such words 
as are here used have been held sufficient. Reg. v. Great Bolton (7 Q. B. 387) 
is distinguishable. The words there were, " I am now residing in, and receiving 
relief from^ and am actually chargeable to," the appellant parish : so that resi- 
dence in the parish was shewn, and the relief must have been parochial. Here 
the party was resident in a third parish ; and the words " from Hartpury '^ 
would be satisfied if any charitable person in Hartpury had sent the relief. 
Further, this was relief given since the passing of 4 & 5 Wm. 4, c. 76 ; and the 
62nd section prohibits the giving of relief by any overseer, guardian, or other 
person, to able-bodied poor, out of the workhouse, except under the orders and 
regulations of the commissioners in regard to the particular parish. Relief 
otherwise given is illegal ; and this relief does not appear to have been given in 
pursuance of any such order of the commissioners. Then the Court will not 
presume that the parish officers have violated their duty by giving unlawful 
relief Reg. v. Bedingham (5 Q. B. 653, and 1 New Mag. Cas. 2^, and Reg. 
V. Jcton (15 L. J. 21 M . C. ; 1 New Mag. Cas. 420), shew that rehrf given by 
the overseers of a parish by mistake does not bind the parish by way of 
acknowledgment ; and all the cases shew that in order so to bind the parish^ 
the relief must either directly, or by necessary inference, appear to be given by 
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the parish officers. {Re^. v. Watford^ ante, p. 13 ; 2 New Sess. Cas. 460 ; Reg. 
V. Bradford, 1 New Maff. Cas. 522 ; 2 New Sess. Cas. 830 ; Reg. v. Little 
MarleWy ante, p. 81; 2 ISew Sess. Cas, 576.) [Wightman, J. — The question 
in those cases was whether that which had been done amounted to relief yrom 
iheparishi but here that is expressly stated.] It is only stated that the relief 
eame from Hartpury, not that it was given by the parish. (Rea: v. Great 
BedMoifiy Burr. S. C. 163.) No reliance can be placed upon the relief given 
fai the workhouse, because relief in the workhouse of a parish is relief in the 
parish, (a) Secondly. The order of removal is bad, for defects upon the face of 
It, and must be quashed. These objections may be taken now, because, when 
I moved for the writ of certiorari^ I stated the grounds of objection to that order, 
m open court, and the Court directed the wnt to issue ; and afterwards upon 
the same statement granted a rule nisi to quash the order of removal as well as 
the order of Sessions; Mr. Robinson having certified that my motion was 
caorrect. (5) Reg. v. St. Anne's^ Westminster^ is quite distinguishable, because 
Ihere the statement of grounds in open court was made when the rule nisi to 
ooash was obtained, but not when tne motion for the certiorari was obtained. 
They therefore availed themselves of the case granted by the Sessions in order 
to bring up the order of removal, and then they sought to quash it upon 
objections not raised by the case. Where a case has been granted, the certiorari 
always removes the original order as well as the order of Sessions ; but if any 
objections are to be taken to the order, not reserved by the case, then the 
certiorari should be also obtained upon those objections. [Lobd Denman, C.J. — 
Then you ask that the rule to quash the original order should be absolute upon 
an affidavit of service.^] No service of the rule is necessary. [Wightman, J. — 
How can the other side shew cause ?] There is only one rule to shew cause why 
the order of removal and order of Sessions should not be severally quashed for 
the insufficiency thereof, and they have appeared to shew cause against that 
rule. Any objection, therefore, as to service, is waived. [Keating, — We have 
appeared to shew cause against a rule, which is in the usual form, upon all 
cases reserved from the Sessions, — the same form as in Reg. v. St. AnneSy 
Westminster^ which is precisely in point. How, then, can it be said that we 
have had any notice of tnose additional objections ?] Defects upon the face of 
an order require no notice, and they are never made the subject of a case, 
[Load Denman, C. J. — Here are certain questions stated for our opinion in 
a case sent by the Sessions, and now you ask us to quash an order about which 
we can know nothing. It is well worth while to consider whether, after a decision 
by the Sessions, on the real justice of the case, we will allow counsel to take 
mere points of form upon the face of the orders. Lord EUenborough referred 
to that in Rex v. Guildford (2 Chitt R. 284), where he puts our practice of 
answering questions from the Sessions on the ground of courtesy.] Rea 
v. Guildford is distinguishable ; as it does not appear that the objection which 
the Court refused to entertain was one appearing upon the face of the order. 
The report of what passed on that occasion is very short. It states that 
Mr. Nolan was about to take another objection. " Lobd Ellenborough, C.J. 
—There is only one question in the case upon which our opinion is asked. 
Nolan. — The Court should look to the order, and see any objections on the face 
of the order ; and if brought here by certiorari^ any objections on the face of it 
would be fatal, and the Court would not enforce it. Lord Ellenborough, C.J. 
— We are not called upon to enforce it ; that is not our duty ; we have nothing 
to do with it. For many years, as a matter of courtesy, we have answered 
questions asked of us by the Sessions ; but if they ask us one question, as they 

(a) Re^, T. 8t QiUt^S'in'tht'FieldSt 1 New Mag. Cas. 6. (6) See 1 New Mag. Cas. 500, n. a. 
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have here, we cannot answer two. If they asked us no question, we might look 
to the order ; but as they have asked us one, we will not go further.** [Lord 
Dbnman, C. J. — In fact, the original order is not returned, but a copv only.] 
If that be so, the writ has not been obeyed, and the Court will now direct the 
original order to be returned. In Reg, v. Heyop (1 New Mag. Cas. 497; 
S New Sess. Cas. 270), this Court impliedly recognizeid the correctness of the 
practice now contended for ; although, upon the authority of Rex v. Guildford^ 
they held that, upon the argument of a case reserved, no objection could be 
taken which was not raised by the case, unless the grounds of such objection 
had been stated to the Court on moving for the writ and the rule. The cases 
there cited from Burrow's Settlement Cases shew the ancient practice of the 
Court, (a) 

LoBD Denmak, C. J. — It is desirable to consider this upon general prin- 
ciples. When a Court of Quarter Sessions has decided a question, and, upon 
the application of counsel, granted a case for the opinion of this Court, which 
opinion is to govern their judgment in the matter, the certiorari issues to remove 
tne proceedings at sessions for the purpose, and the sole purpose, of deciding that 
question, and so telling the Quarter Sessions what judgment is to be given. 
That was felt to be the rule by Lord EUenborough in Rex v. Guildford^ where^ 
though the facts are not exactly the same, the principle is ; and after the matter 
has undergone so much discussion, what happened in Chief Justice Lee's time 
cannot be entitled to very great weight. It is quite inconsistent with the principle 
on which the writ of certiorari issues to remove the proceedings at sessions upon 
a case granted to enter into any questions but such as are reserved by the case. 
Conceive into what a state the country might be thrown if the contrary should 
be held. If whenever the Sessions entertain any doubt, which they think it 
right to submit to us, that is to have the effect of unravelling all that had 
passed before, and of placing all the proceedings before us, to be argued, at 
great length, upon the most technical points, the business of the country will 
be impeded, and the channels of justice choked up. The pre^nt state of the 
Crown Paper shews that alreadv the facilities for such discussion have been 
excessive; and I think (speaking quite generally) that magistrates, in the 
exercise of a proper confidence in themselves, and acting upon the general prin- 
ciples which always guide men of education, whether m the law or not, ought 
to have the firmness to refuse what is often importunately pressed upon them 
by those who, justly perhaps, have with them very great weight. When the 
certiorari has issued, the questions reserved by the case are for our decision and 
nothing else, although the writ of certiorari mentions the original order. 
Mr. Greaves, standing on his supposed right, very properly mentioned the objec- 
tions to the order ; but I think that the rule was improperly drawn up ; that 
this practice, so far as it has extended, is bad ; that it is against general prin- 
ciples ; that it rests only upon a few instances which are at variance with the more 
general practice of the court ; and that the rule is good only to the extent to 
which it applies to the case originally granted by the Sessions. If the objections 
to the original order were reaUy important, they might have been taken at an 
earlier stage of the proceedings, and the parties need not have gone to the 
Sessions at all. That would have been the proper course, instead of first incurring 
all the expenses of a trial at the sessions, and then turning round and saying, 

(a) Rex Y. New Windsor (Barr. S. C. 19) i Rex t. stated in the case ; and in the first it was contended 

BratHihaw (id. 98), temp. Lord Hardwicke, C. J., that the objection upon the face of the original order 

andJSev t. St, Helen's, Abingdon {id, 292), tem^. not having been made at the sessions, who had poirer 

Lee, C. J. In aU these cases objections were taken to amend, was too late. The Conrt did not decide 

to the form of the original order, and argaed ; bat the point| but expressed an opinion that it was not 

in each the orders were quashed npon objections too late. 
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** We need not have gone there at all, because the original order is bad upon 
the face of it."*^ Thinking, therefore, that this practice, so far as it has extended 
(and that is not far), ought to be stopped, we have but one course to pursue 
when the application is made ; and therefore, as it does happen that the order in 
this case is not brought up, in answer to the distinct application which was made 
to allow it to be brought up, I think that we ought not to do so. (a) Then as 
to the case itself, I believe that before this question of practice arose, we had all 
read the examination without entertaining the least doubt that it is good. There 
never was a case more free from doubt, unless we are to make presumptions 
against the order. [His Lordship then read the examination.] What Hartpurj 
18 meant ? The particular geographical district so called ? Clearly it can only 
mean that Haripury which is capable of receiving paupers under an order of 
removal, and of giving monthly relief. Can there oe the least doubt that the 
authority of the parish is referred to, and that relief from Hartpury means 
relief from the person entitled to administer relief for that parish ? Suppose the 
examination had said that the relieving officer gave it, then, no doubt, it would 
have been contended that a valid appointment ought to have been shewn ; and 
complaint would have been made of the great hardship which the appellants 
Buffered from not having an opportunity of shewing that the appointment was 
had. Then it is said that the examination does not shew that it was parochial 
money that was given ; but is that ever stated ? Surely if it is said that tne parish 
^ves it, that is quite enough to let in evidence at the sessions of an acknow- 
ledgment of the settlement oy the parish. Before the question as to the practice 
arose, which we are glad to have had the opportunity of settling, none of us 
entertained the slightest doubt as to the sufficiency of these examinations. 

Patteson, J. — I entirely agree in what has fallen from my lord ; though, 
certainly, there has been consicierable doubt and difficulty about the question 
of practice. It has been determined over and over again, and is not now disputed^ 
that when a case has been stated by the Sessions, and particular points submitted 
to this Court, it is not competent to the parties to raise before us any other 
points upon the facta of the case ; but it is now contended that, independently 
of the facts and of the questions reserved by the Sessions thereon, objection may 
be made to the original order itself for any defects apparent upon the face of it. 
It unquestionably appears that that course has been permitted in one or two 
cases ; but I think that it is a very bad and inconvenient practice ; and even if 
there were twenty cases in which it had been done, I should say that the sooner 
it was put an end to the better. It seems to me very important that when 
a matter has been fully discussed at the sessions, and upon some point or points 
BO much doubt is entertained that a case is granted for the opinion of this Court, 
then it should be considered that that case is the only thing to be brought here 
for our decision ; if any other matters are to be afterwards raised here, it must 
be attended with great inconvenience to the parties, and often with great surprise. 
I do not suppose that there could be much surprise in the present case, because 
it is stated in one of the grounds of appeal that the ori^nal order was bad upon 
the face of it ; but then that is an additional reason why these objections ought 
to have been taken at the sessions, and decided there, unless that Court had 
thought proper to grant a case. I hope, however, that it will now be considered 
well settled that upon these rules we will look at nothing but the case sent to us 

(a) The decision of this case would probably have cult to see how, in Uiat stage of the proceedings, 

been different, if the original order had been brought the Court conld refuse to entertain them. In future 

op ; because the writ of certiorari and the rule nisi no certiorari, or rule to quash, will be granted upon 

to quash were granted upon a statement of obiec- such statement of objections, where a case has been 

tions apparent upon the face of the original order ; reserred by the Sessions. 
snd assuming those objections to be valid, it is diffi- 

i2 
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by the Sessions. As to the question raised by the case, it turns wholly upon the 
meaning of certain words in the examination ; no decisions touch it at alL The 
question is, what is the meaning of the examination ? It states, ^^ I was remofsd 
by an order of removal,^^ which could not be relied upon, because it was not 
produced, and no reason given for its non-production ; but it states the£EKt«f 
femoval ; and the parish officer of Newlana swears that he delivered her to the 
overseer of the parish of Hartpury with a paper. Then the examination proceeds, 
^ I returned to the parish of Newland, and while there I received monthly relief 
from Hartpury aforesaid ;"" and could any man living doubt that that Hartpmy 
must mean the person entitled to give relief on behalf of the parish of Hartpury ? 
.If fifty cases were cited, they could have no bearing upon this. 

WiGHTMAN, J. concurrea. 

Eblb, J. — I think that this examination was intended to express the receipt 
of parochial relief; and that it would be universally so understood. I widi lo 
add that the language of examinations in support of orders under the Poor hm 
has the same meaning as the same language m other documents ; and as to the 
oontention of the appellants, it seems to me that they would rest the dedaon 
rather upon a perversion of words than the proof of facts. 

Rtde discharged. 
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The Queen v. The Inhabitants of Cbondall. 

Order qf removal-^Copy of esMtmmatiom^What to be eent-^Stat, 4 ^ & FFm. 4, e. ?€»#. 79-^ 
Relirf given by order qf board qf guardiane q$ evidence agamet a particular pariA, 

Whatever really forma part of the proceedings h^ore removing Justicee ought to be tr antmitt ei wHk 
the order of removal to the appellant parish; but where it appeared that examinaiione were takm 
by removing Justices on two separate days ; that on the first day the pauper was sworn, and made 
a statement in the presence of the justices, which was taken down in writing ; that that statemmi 
was produced on the trial qf the appeal, and appeared not to be formally drawn as an esFammadsnt 
and to have upon it memoranda by the attorney qf the respondents, but to correspond very memtf 
in substance with the examination of the pauper, which was taken on the second day,forms9t 
drawn up, and sent to the appellant parish, the Court held that the statement made on thejM 
day was not an examination upon which the order was made, and therrfore need not be semi. 

Where application has been made for relirf by a paiuper living out of the union to the relieving e§at 
of a union, and he has brought that application brfore the board of guardians, and they hmt 
ordered the relief to be given on account of the parish alleged to be chargeable, and it has beet 
given by the relieving officer, there is evidence of acknowledgment of the pauper's settlement by tk 
particular parish. The weight to be given to such evidence is solely a question for the Csmi 
of Quarter Sessions, 

UPON appeal against an order of two justices for the removal of Martha 
Croucber and her eight children from the parish of Elstead, in tiie 
county of Surrey, to the parish of Crondall, in the county of Hants, tke 
Quarter Sessions confirmed the order, subject to the opinion of this Coiirt oo 
the following case. 

The examinations material to the present case, of^ which copies were seiU 
with the order of removalf as those upon which the order of removal vas 
made, were as follow :— 

" Surrey, 1 The examination of Martha Croucher, lately residing in the 

to wit. J parish of Elstead, in the county of Surrey, and now an inmate of 

the workhouse of the Hambledon Union, in the said county, widow, touching 

the place of her settlement and the settlement of her eight children, taken upon 

oath before us, two of her Majesty'^s justices of the peace acting in and for the 
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county of Sutxeyy the 6lh. <iay of March), 1845-: — ^ I am about thirty- 
eight years of age, and am the widow of James Croucher, late of the parish of 
EJbteM, in the said county of Surrey^ deceased. I was married to my said 
late husband at the parish church of Crondall, in the county of Hants, in the 
mooth of January, 18S6, and I and my said husband constantly resided at 
CcQokham, in the parish of Crondall a£9resaid^ from the time of our marriage 
untile the latter pavt of the year 1837, While we lived at Crookham afbresaid, 
nniMply from the beginning of the year 1831 to the latter part of the year 1884, 
mf late husband also hired and rented a house and garaen of Mr. Hawkins^ 
situate in Crookham-street^ in the paridi of Crondall aforesaid, by the year, at 
the yearly rent of 7^* ^ the least^ and at the same time my late husband also 
hived and rented part of a field of land of Samuel Wooldridg^ and his father, 
alaa situate in the said parish of Crondall, by the year, at the yearly rent of, I 
bdieve, SL 10s» My husbaodi held both the house and garden and the land 
fiom Michaelmas I83I9 to Michaelmaa, 188S, under such yearly hiring. Mr. 
B^wkins^s house was a separate and distinct dwelling-house, and was, with the 
flffden, solely oecupied by my late husband, and during the whole time we 
fired in it^ my huaband carried on a ehandler's^ i^op there, which was given up 
when we left it- IXiriog the dme my huaband held the house and garden and 
knd, rented of Bawkina and Wooldmdge, he actually occupied eacSi of them, 
under such re^[)eetive yearly hiring; He so occupied the house and garden 
and land, from Michaelmas, 1831, to Micha^ltaaas, 183S, for one whole year, and 
daring that year he resided in the said house fbrty days and upwards, and did 
not during that year reside a»much as forty days and nights in any other parish. 
DiirJDg the time I and my said husband lived at Crookham aforesaid, we were 
several times rdieved during' the winter months by the pari^ of Crondall witk 
an allowance of bread, and I and my children were once relieved by being takea 
into the union house of the Hartley Wintney Union, of which union the parish 
of Crondall aforesaid was then and is now part, where we remained six or seven 
days, without any endeavour to remove my husband and family to another 
parish. I have by my said husband eight children, who are with me in the 
wnrkhouse of the Hambledon Union ; namely, James, aged about eighteen 
years v John, aged about sixteen years ; Martha, aged about fifteen years ; Wil- 
Eora, aged about twelve years; Mary, aged eleven years; Ann, aged nine 
years; Jane, aged seven years, and upwards ; and Charles, aged three years, 
or thereabouts, all of whom were bom in lawful wedlock, and during the time 
I and my said husband lived at Crookham aforesaid, excepting Charles, who 
was bom in the parish of Elstead, in the said county of Surrey. In the year 
1838, my husband went to live in the said parish of Elstead ; ne was taken ill 
and unable to work ;: this was in the latter end. of the year 1839, or the begin- 
aiog! of the* year 1840. In consequenee I applied to Mf. Lodge, Mr. Row- 
kody and Mr. Chandler,<of Crondedl parish, for relie£ They told me I must 
apply to the parish v^re I lived,, and that they must settle it with that parish. 
I accordingly applied to Mr. George Woods^ the relieving officer of the Ham- 
Uedon Union, and he relieved my husband several times during his illness with 
BKmey . My husband died in the month of June last ; at the time of his death 
be and his family were living, in Elstead parish. Very soon after his death I 
applied to the overseers of Elstead for relief. I was at first relieved by them 
with money and bread, afterwards was removed with ray said children from 
Elstead parish, in which we were then living, to the poor-house of the Ham- 
bledon Union, where we are now supported at the expense of Elstead parish, 
which forms part of the Hambleaon Union. I continued to reside with my 
said children in the parish of Elstead, from the time of my husband's death 
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till we were removed to the Hambledon Union house. None of my said children 
have gained a settlement in his or her own right. ' " 

The examination of Samuel Andrews was as follows : — " I am one of the 
relieving officers of the Hartley Wintney Union, in the county of Southampton. 
The parish of Crondall forms part of the said union, and is situate in the district 
of the said union to which I am the relieving officer. I produce a letter hereto 
annexed which I received from George Woods, the relieving officer of the Hani- 
bledon Union, in the county of Surrey, containing an account of the relief given 
by him to James Croucher and his family, amounting to ^. 2s. 9d., whilst 
resident in the parish of Elstead, in the said county of Surrey, and an applica- 
tion for payment of the amount. In consequence I made a report of the appli- 
cation to the board of guardians of the Hartley Wintney Union. I produce 
the application and report-book for my district of the said Hartley Wintney 
Union, commencing the 25th day of December, 1836, and ending the 25th day 
of December, 1840. This book contains an entry of the application by James 
Croucher for relief, and an order for payment of the said sum of 2/. 2s. 9d. 
made the 27th of March, 1840, and signed with the initials of James Brooks, 
the clerk of the guardians of the said union. I also produce the weekly out- 
door relief list of my district of the said Hartley Wintney Union, commencing 
25th of December, 1838, and ending June 24th, 1840. This book contaiitf 
an entry for the quarter ending June 24th, 1840, of the payment to Janxs 
Croucher, his wife, and seven children, of the said sum of 2/. 2s. 9d. I 
inclosed the said sum of 2/. 2s. 9d. for the amount of relief given by the said 
George Woods to the said James Croucher and his family, in a letter addressed 
to Mr. Woodward, by mistake for Mr. Woods, relieving officer of the Ham- 
bledon Union, dated the 14th day of May, 1840. The relief so given the 
said James Croucher is charged in the said out-door relief list to the said parish 
of Crondall.'' 

Copy of letter referred to : — 

" Mr. Samuel Andrews, relieving officer, Odiham, Hants. — Sir, — Inclosed 
you will find the particulars of James Croucher and his family, also the amount 
of relief given to him and his family during his illness. He has gone to his 
work to-day, and I hope will be able to continue to do so ; if not, I will pay 
him according to the airections of our board, as I have hitherto done, and 
acquaint you with it. I will thank you to remit the money to me as early as 
convenient ; by so doing you will much oblige 

(Signed) " George Woods, R. 0. 

" Relief given to James Croucher, 2/. 2s. Od." 

The examination of George Woods was as follows : — " I was relieving officer 
of the Hambledon Union, in the county of Surrey, in the year 1839) and the 
beginning of the year 1840. I was applied to by Martha Croucher to relieve 
her husband James Croucher, who she said was ill. I went to see him, and gave 
him temporary relief. He was at this time living in the parish of Elstead, in 
the county of Surrey. James Croucher stated that Crondall, in the county of 
Hants, was his parish. I reported the circumstance to the board of guardians 
of the Hambledon Union, and was ordered by the board to relieve the pauper James 
Croucher during his illness, and charge such relief to the parish oi Crondall, in 
the Hartley Wintney Union, Hants. I accordingly relieved the said James 
Croucher during his illness, and sent an account of such relief in a letter to Mr. 
Andrews, of Odiham, one of the relieving officers of the Hartley Wintney Union, 
who sent me the amount thereof inclosed m the annexed letter. This was, I think, 
the first letter I received from him, and was in answer to my application for the 
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repajnment of the relief afforded to James Croucher and his family. I have 
received other letters since the above, in the same handwriting, in answer to 
letters which I have addressed to him, * Mr. Andrews, relieving officer, 
Odiham.' I kept no copy of the account or the letter I sent to Mr. Andrews, 
nor do I now know the amount of the account. The parish of Crondall forms 
part of the Hartley Wintney Union."" 
Copy of letter referred to : — 

** To Mr. Woodward, relieving officer, Chiddingfold. 

« Odiham, May 14, 1840. 
*' Sir, — The inclosed I hope you will find correct for cash advanced to James 
Croucher and family^ for which we feel much obliged for your trouble. 

(Signed) " S. Andrews, R. O.'' 

The examination of James Brooks. — " I am the clerk to the board of 
guardians of the Hartley Wintney Union, in the county of Southampton. 
The parish of Crondall, in the said county of Southampton, forms part of this 
imion. I produce the abstract of the application and report-book of the said 
onion, commencing March 25th, 1838, ana ending the S4tn day of June, 1840. 
In page 1^ of this book is an entry of the allowance of the sum of 2/. 2s. 9d. 
to be paid by Samuel Andrews, the relieving officer of the Hartley Wintney 
Union, for relief to James Croucher, his wife, and seven children, during illness. 
The entry is signed with the initials of the Honourable T. G. Calthorpe, the 
presiding guardian of the said union. The application and report-book of the 
said Samuel Andrews, one of the relieving officers for the said union, now 
produced by him, wherein an order for payment of 2/. 2s. 9d. to James 
Croucher, his wife, and seven children, was made the 27th of March, 1840, is 
duly verified by my initials as clerk to the guardians of the said union.*" 

The following were the grounds of appeal relating to the points reserved in 
the present case : — 

That copies of the proceedings before the justices by whom the said order 
was made were not sent with a duplicate or a copy of the said order to the 
overseers of the poor of the said parish of Crondall, and that copies of all the 
examinations taken before the said justices touching the settlement of the said 
Martha Croucher and her said children, and upon which the said order was 
made, have not been sent to us, particularly an examination of the said Martha 
Croucher, taken on the 27th day of February last. 

And as to the alleged relief of the said James Croucher whilst residing in 
the said parish of Eistead, in the years 1839 and 1840, the said examinations 
do not contain any sufficient legal evidence of relief of the said James Croucher 
or his family, either by the churchwardens and overseers of the said parish of 
Crondall, or by any person or persons having any legal authority to acknow- 
ledge the said James Croucher as a settled parishioner thereof ; and that the 
evidence of the payment of the sum of 2/, 2s. 9d. by the board of guardians 
of the Hartley Wintney Union ought not to have been received ; and that the 
said examinations do not contain any evidence of payment of the said sum of 
fU. 2s. 9d. by the parish of Crondall, or that the churchwardens and overseers 
of the said parish of Crondall had any notice of the payment of that sum for 
the relief of the said James Croucher or otherwise, or that they knew that the 
said James Croucher, his wife and children, were not then residing in the said 
parish of Crondall ; nor do the said examinations contain any sufficient legal 
evidence of any acknowledgment of the said James Croucher, or his wife or 
children, as settled parishioners of the said parish of Crondall, by any person or 
persons having legal authority to bind the said parish. 
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That it is not stated nor does it appear who Mr. Lodge, Mr. Rowlam^ and 
Mr. Chandler were, or that they had any authority to bind the parish cf 
Crondall, or that at that time the said James Croucher was residing out of the 
said parish of Crondall ; nor does such alleged statement of the said last-named 
persons amount to any admission of the liability of the parish of Crondall to 
relieve or support the said paupers. 

On the hearing of the appeal, it was proved that the matter of complaint was 
heard by the justices who made the oraer of removal on two days, namelj^on 
the 27th of February, when some of the witnesses were examined, and on the 
6th of March, to which day the inquiry was adjourned, and on which day the 
remainder of the witnesses were examined. On the 27th of February Alarthi 
Croucher, the pauper, wa? sworn, and made a statement in the presence of the 
said justices which was taken down in writing. This writing, on being pro- 
duced at the trial, was in the following form : — 

" Surrey, > The examinations of Martha Croucher, lately residing, lie, 

to wit. 3 touching the place of her settlement, and the settlenient if 

her eight childen, taken upon oath before us, two of her Majesty'^s justices of the 

peace acting in and for the said county of Surrey, the day of January, 1846.' 

This document was set out at length in the case. It varied sligntly from 
the examination sent to the appellants, and contained erasures and interlineA- 
tions as well as the following notes in the margin : 

First, ** Mrs. Croucher is a most unwilling witness ; on her former em- 
niination she swore to the fact of the rent having been paid to Hawkins.*^ 
Secondly. " Qtuerey should there be separate orders for James and John ?*" It 
was signecf by Martha Croucher, but not by the justices. There was nolbnn 
of jurats and the justices* names nowhere appeared. It was indorsed: 
" 1845. Draft exammation of M. C.,^ and the words " Feb. 1845. Afterwards 
retaken," in pencil. 

It was further proved at the trial that though the above document bears 
date in January, the statement was in fact made oy the pauper on the 27tk of 
February ; that the said document was prq^ared By Mr. King, who was actii^ 
as the attorney for the parish of Elstead, and was not otherwise acting as ckf( 
io the said justices; that the pauper, Martha Croucher, signed the said docu- 
ment, and that a copy of the same was not sent to the appellants, and that Ae 
alterations therein and notes thereon Were made by Mr. King after the 27th d 
February. It was also proved that fhe examination of the ^id MarAft 
droucher on the 27th of February was not signed by the justices, and that she 
i^as re-examined on the 6th of March. Hereupon it was objected, on tiie 
part of the appellants, that the said document was an examination, a copy cf 
which ought to have been sent to the appellants with the other exaunination. 
The respondents replied that it formed no part of the examinations upon wfakji 
the order was made. The Court of Quarter Sessions overruled the objectiaD, 
wibject to the opinion of the Court of Queen's Bench, whether the said writteB 
statement of Martha Croucher of the 27th of February, sworn to by her, ttft 
•without a jurats and not signed by the magistrates, is to be considered as 
examination, of which a copy should have been sent to the appellants. 

It was also objected by the appellants^ counsel that the examinations <»b- 
tained no evidence of any acknowledgment by the parish officer of Cronddl 
that the pauper James Croucher and his family were settled in that pariA» 
inasmuch as the only relief stated to have been given to them whilst reai&aig 
out of the parish of Crondall was the repayment by the guardians and relieviag 
officers of the Hartley Wintney Union of relief originally given by the reev- 
ing officers of t^e Hambledon Union, in which the pauper resiaed, a&d nal 
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bj any officers of the parish of Crondall, and that therefore the respondents 
-wtre not entitled to adduce evidence at the sessions of any sueh acknowledgment; 
but the Court of Quarter Sessions overruled the objection, and subsequently 
confirmed the order of removal, subject to the opinion of the Court of Queen s 
Bench, whether the relief stated in the examination to have been given by the 
guardians through the relieving officer of the Hartley Wintney Union was 
sufficient to warrant the removing justices in considering it relief by the parish 
of Crondall. 

If the Court of Queen's Bench shall be of opinion that the before-mentioned 
wfitten statement of Martha Croucher of the ^7th of February, sworn to by 
her without ajuraty and not signed by the magistrates, is to be considered an 
examination, of which a copy should have been sent to the appellants, or if the 
Court of Queen'^s Bench shall be of opinion that the relief stated in the exami:- 
nation to have been given by the guardians through the relieving officers of the 
Hartley Wintney Union was not sufficient to warrant the removing justices in 
considering it relief by the parish of Crondall^ then the order of Sessions and the 
order of removal are to be quashed ; otherwise, the order of Sessions is to be 
confirmed. 

This case was argued before Lord Denman, C. J., Coleridge, Wightman, 
and Erie, JJ., on Saturday, November 14, 184<6, by 

Wallinger and Pitt Taylarj in support of the order of Sessions. — The 
79th section of the Voac Law Amendment Act requires a copy of the 
examination on which an order of removal is made to be sent to the 
appellant parish ; but here the objection which is made applies to a docu«* 
ment which cannot properly be called an examination, and certainly not 
an examination upon which the order was made. It was a document drawn up 
two months before by the attorney for the respondents, and left intentionally 
incomplete ; which distinguishes this case from R* v. Outwell (9 Ad. & ElL 
886). (a) That case decides that the entire body of evidence taken by the 
magistrates is to be sent. [Coleridge, J. — ^Yes; examination is nomen 
cMectivwnJl But that only applies to legal evidence. It cannot be intended that 
examinations are to be sent, upon which the magistrates could not act. [Loan 
Dbnhax, C.J. — Is there, then,, to be a preliminary inquiry in every case to 
ascertain upon what examinations the magistrates did act, and upon what they 
did not act ?] No ; the distinction is between an examination upon which they 
had no right to act, and upon which there was no intention of acting, and one 
upon which they might, but did not act In the latter case the examination 
must be sent; in the former, it is submitted that it need not. What possible 
flood can there be in sending an examination upon which no order could be made ? 
TLori) Denman, C. J. — Are parties, then, to be at liberty to make some fatal 
ouefect in their own documents, and then avoid the consequences by not sending 
them .^] That is not the case here ; the respondents have sent that \^4lich was 
the real examination of Martha Croucher, taken on the second day of the 
hearing. There were some slight differences between that and the earlier docu- 
ment ; but the former contained all that was to be found in the latter. [Cols- 
UDGE, J. — But suppose the pauper before the magistrates should make two 
completely inconsistent statements, ought not both to be sent ?] Certainly, if 
the statements were taken down in writing in such a manner that the magistrates 



(a) R, ▼. Outwell, The marginal note is aa fol- 
m% :— ** Under t. 79 of stat. 4 & 5 Wm. 4, c. 76» 
CopiM of all the ezaminationa toaching the setUe* 
m i at of^ pauper, taken by tlie jostlcet upon maUng 
an order of removal, muBt be tent with the copy (J 
llie ovder ; and the omission of anf one ezamioa&on 
la ground of appeal, although it may not contain the 
Vfidence upon which the order was in fact founded ; ' 



ft 



and it is dear that the Court on that occasion did 
not contemplate any sueh case as the one in the 
text. Its attenUon was directed to the effect oC 
omitting altogether to send the examination of a 
person who gave evidence before the magistratea^ 
on the ground that the magistrate in making tha 
order did not act upon that evidence. 
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could act upon them ; but suppose the pauper to be sworn on one day, and to 
make a short statement, which was not talcen down in writing, and then on 
a subsequent day to go through a regular examination which was taken down, 
would it not be enough for the removing parish to send that examination with 
the order? Surely the justices have a right to retake an examination, if they 
think fit, in order to avoid any objections which might arise upon the first. The 
hearing on the second day was by adjournment ; which made the two days as 
and suppose that justices, after examining a pauper and taking down his 



one 



statement, should apprehend that for some cause or other a question might arise 
as to the validity of that examination, and should, ex abundanti cautda^ 
immediately proceed to re-examine that pauper in a manner not subject to the 
same doubt, could it be necessary to send both ? The case has been put of two 
inconsistent statements ; but take the case of two statements identically the same, 
but one drawn up formally, the other informally ; must both be sent ? Or again, 
suppose an examination accidentally destroyed or defaced, and a second perfect 
examination taken and sent to the appellants, would it, in such a case, be a fatal 
objection to the order, upon appeal, that all the examinations upon which the 
order was made had not been sent ? This Court has already decided that 
evidence tendered to the magistrates on the pal*t of the appellants and received 
by them need not be sent. (Reg, v. Holne^ 1 New M. C. 644 ; 2 New S.C 
864; 15 L. J. M. C. 125.) [Patteson, J. — In iJ. v. Holne the evidenoe 
given by the appellants was not taken down ; and it was evidence, not ujm 
which, but notwithstanding which, the order was made. That was the ground 
of the decision there.^ But if there is to be any limitation upon what is to be 
•sent, surely a private draft of an examination drawn up by the attorney will 
«come within it ? [Coleridge, J. — ^But the case states that the witness was 
sworn and then made the statement.] She is not shewn to have been sworn 
before any persons competent to administer an oath ; it is only stated in the 
•case that she was sworn in the presence of the justices, not before them ; and the 
document itself contains no jurat and no signature by the magistrates. [Cole- 
BiDGE, J. — Could she not be indicted for perjury upon that examination?] 
It is submitted that she could not ; and that is one test for ascertaining whether 
it should be sent to the appellants. Reg. v. Blowham (6 Q. B. 528 ; 1 New 
S. C. 370, and 1 New M. C. 123), and Reg. v. Norbury (6 Q. B. 534 ; 1 New 
M. C. 519), shew that an affidavit without r jurat is a nullity. [Ehle, J.— 
Is there any law requiring an examination to be taken down in writing, except 
60 far as it is to be inferred fram the direction that a copy is to be sent .^] Na 
JEble, J.— Then suppose that, upon the examination of a pauper, gross perjury 
IS committed before a word has been taken down, do you contend that he could 
not be punished ?'\ No ; he certainly might; but that is not the question. The 
•question is, whether the document, upon tne face of it, is such that perjury could 
'be assigned upon it ; whether the examination appears to have been taken 
'before a competent tribunal ; and this document is fatally defective in these 
Tespects. It is not one upon which an order of removal could be obtained. 
Reg, v. Shipston-on-Stour (6 Q. B. 119; 1 New M. C. 41) shews the extent 
to which this Court has gone in requiring each examination sent with an order 
of removal to be perfect in itself, (a) If, therefore, any objection could be taken 
in such a case, it would be to the mode in which the examination was taken ; and 



(a) In R, T. Shipston'On-Stour it appeared by the 
copies sent, that the examinatioo of one material 
witness was aUeg^d in the jurat to be taken and 
twom before, and was signed by, two parties, whose 
names only, without any description of their office, 
were given. The heading did not shew before whom 
thfl examination was taken :— 

Heid, that the order most be qoashed ; although 



the aboTe examination was written on the same 
sheet of paper with, and preceded by, another 
examination, which appeared in all respects to be 
properly taken, and to be signed with tlfe same 
names as the second examination ; although both 
examinations bore the same date, and the name (tf 
the pauper mentioned in both was the same. 
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SO it would be if the examination were not taken down in writing at all. The 
magistrates may be in fault in either case ; but it surely cannot be contended 
that, if an examination be not taken down in writing, still a copy ought to be 
sent to the appellants ? If the Court should so hold, the consequence would be 
that in every case an attempt would be made to prove that some evidence was 
given before the magistrates which had not been taken down ; endless disputes 
would then arise as to what evidence had and what had not been given in fact ; 
and the greatest difficulty would be found in drawing the line l)etween that 
which it was necessary to take down, and that which might be omitted. These 
consequences will be avoided by laying down the simple rule, which is in accord- 
ance with the words of the statute, tnat only those examinations need be sent 
upon which the order may have been made, (a) 

Knapp and Corner^ contra, were not called upon ; but, 

LoBD Denman, C. J. said that some points raised in the argument of the 
respondents counsel required consideration. 

Cur, adv. vuU. 

Judgment^February 10. 

LoBD Denman, C. J. delivered the judgment of the Court.— The Court have 
entertained very great doubts on the subject argued before them ; but on minutely 
looking to the statement in question, we do not think that that important point 
ariaes. We are very clearly of opinion that all the examinations on whicn the 
order proceeded ought to be transmitted by the respondent to the appellant parish. 
But it may be needful to consider upon what principle the order made is said 
to have proceeded upon a particular examination ; and in this case we find that 
the particular examination which is stated to have been made, and in regard to 
which the mistake existed, was not the examination which was made by the 
justices and taken by the justices^ clerk, but in fact was made by the attorney 
for the respondent, and, as far as we see, really in that character. Therefore, 
no question arises, it being quite unimportant to consider, the thing being done 
witnout the authority of the justices, what ought to have been or ought not to 
have been sent. We wish it to be understood that we aU agree that whatever 
is really a part of the proceedings ought to be communicated to the appellant. 
This removes the appearance of doubt, and leaves the question to be argued 
on the other side. 

Case to be argued on the other points. 

In Easter Term the case came on again to be argued. 

Wallinger and Pitt Taylor^ in support of the order of Sessions, as to the 
second pomt. — The question is, whether there was not sufficient evidence of relief 
having been given, so as to bind the parish of Crondall by acknowledgment. 
At the trial of the appeal, the settlement set up by the examinations failed for 
want of sufficient evidence, and then this relief was held sufficient. [Lord 
DxNMAK, C. J. — Was not this question decided in R^. v. Little Marlow f 
(supray 81).l That case was different ; for there the relief was only shewn to 
have come from the relieving officer ; the board of guardians were not con- 
nected with it by the evidence. Here it is established that the relief was given 
by the board of guardians, and, as we contend, this binds the parish, so far as 
to be prima facie an acknowledgment of the settlement in Crondall — a presump- 
tion in the present case well supported by the other facts. The case assumes that 
the relief was given by the guardians. The other side contend that the over- 

(a) See, ai to sendiDg docaments, R. r. East Rainion (1 New M. C. 327 ; 2 New S. C. 23) ; R. t. 
WdUiigtim (1 NewM. C. 431 ; 2 New S. C. 176). 
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seers and churchwardens are not affected by the order of the guardians ; but 
the representative character formerly possessed by the churchwardens and over- 
seers is now transferred to the guardians. The binding effect of the acts of the 
churchwardens and overseers was by virtue of their representative character 
rather than that of agents. {Rex v. Hardwick, IT East, 678 ; Rex v. Whitley 
Lower^ 1 M. & S. 686.) Even if the overseers of Crondall had no know- 
ledge of this relief, still the parish would be bound under the provisions of the 
New Poor Law Act. By sec. 7, the guardians of each parish are to be elected 
by the ratepayers, owners of property in the parishes, whose names are duly 
entered ; and by sec. 40, no ratepayer is to vote unless rated for one year. The 
guardians are, therefore, in the light of representatives, even more than ovct- 
seers who are not elected. The purposes for which they represent will be seen 
from other sections. By sec. 26, there is power given to unite parishes into 
unions, for the purposes of relief, and although each parish is liable for its own 
poor separately, yet, by sec. 54, the ordering, and giving, and directing all 
relief belongs to the guardians exclusively, except in sudden and urgent emer- 
gencies. Relief by overseers of their own accord to a pauper out of the 
parish would be illegal and would be disallowed (see sec. 89)- The acts of the 
guardians, therefore, must be subject to the same legal incidents as those of the 
overseers, and one oiF these is, that giving relief to a pauper out of the parish u 
evidence of the pauper being settled in the relieving parish. This consequence 
does not flow from any direct authority that the overseers have to make admis- 
sibns, but from the presumption that no one would make such payments unles 
there was a legal liability ,iind such acknowledgments are properly called ** a most 
potent head of evidence of settlement." (Reg. v. Carnarvonshire^ 9. Q. B. 325.) 
It is true that for some purposes, as for sending notice of chargeability, the 
guardians are not the representatives of the parish, out this is dependent upon the 
words of the 79th section of the Poor Law Act. {Reg, v. Lambeth^ 5 Q. B. 513 ; 
1 New Mag. Cas. 58S.) The duties of the guardians are twofold : first, to order 
peBef ; and next, to apportion the sums payable by tlie different parishes. The 
overseers have no power of preventing the relief ordered by the guardians bein^ 
given, and their knowledge of the fact is immaterial ; a mandamus to compa 
the overseers to pay the sum apportioned to the parish would be granted 
CZftsgr. v. Todmorden, 1 Q. B. 185.) This same view is supported by the 
recent enactment, 9 8c 10 Vict. c. 66, s. 7, that delivery of the pauper to the 
union is delivery to the particular parish. Slater v. Hodson (2 New Sess. 
Cas. 488; supra^ 51) is to a similar effect ; for there the union workhouse was 
considered a proper place of custody for old parish deeds. (See also Reg. v. St 
Martin^ 15 L. J., M. C 12S ; 1 New Mag. Cas. 554.) But, in the present 
case, there was evidence that the relief came to the knowledge of the overseers 
of Crondall, and was ratified by them. The wife of the pauper had lived for 
some years in Crondall, and after leaving it went there to obtain relief, and 
was told to apply to the parish in which she lived ; she then obtained relief 
from that parish, and the amount was repaid by the relieving officer of the 
Hartley Wmtney union. The amount was set d'own by him in the out-door 
relief book, and the parish of Crondall charged therewith. The overseers are 
bound to pass their accounts quarterly ; and it is not too much to presume 
here that the amount was in fact apportioned to and paid by the parish of 
Crondall. Such payment is not a matter to be proved by the respondents, as 
it is especially a matter within the knowledge of the appellants. [ Wightmait, 
J. — How does it appear that the repayment was by order of the guardians, in 
respect of the parish of Crondall ?] It is nowhere specifically stated, but it 
will not be presumed that the charge to the parish of Crondall was made 
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wrongfully. The case of Meg. v. Xiitle Marhwy as has been already noticed^ 
Is ^stiiiguifihable. JRex v. Edwinstowe (8 B. & C. 671) was also cited. 

JS^napp and Comer, contra. — The appellants are not precluded from sliewing 
that there was no relief given by the authority of the board of guardians, and 
if it was only given by the relieving officer, then the parish is not bound. 
It does not appear that the fact of the pauper being out of the parish of Cron- 
dall was brought to the knowledge of the guardians at all, and then the decision 
of Reg. V. Litile Marlow woum apply. [Eele, J. — Is there not a strong 
presumption that they had knowledge?] When the fact might easily have 
peen stated, presun^ption is not to be made. There should be distinct evidence 
of the settlement without presumption, as is shewn here by numerous cases ; 
and when, at best, the facts can only amount to an admission open to explana- 
don, the rule against presumptions will apply more strongly. (As to this point, 
B/eg. v. Lydeard St. Lawrence, 11 A. & JE. 616 ; Reg. v. The Justicee of West 
Biding, 2 Q. B. 505 ; Reg. v. Old Stratford, 2 Q. B. 518 ; Reg. v. Wymondr 
ham, 2 Q. B. 541, were cited.) It does not appear that the guardians of the 
parish were present at the board, or that the overseers of the parish were 
informed ; but according to Reg. v. Totness (14 L. J., M. C 148 ; 1 New Mag- 
Gas. 383), this is essential. The regular course would have been to have 
obtained a suspended order of removaJ, and then an order for his maintenance 
might have been subsequently made, against which the parish would have had 
a sight of appeal, and there would have been no intervention of the guardians. 
What is said by Andrews as to the relief being charged in the out-door relief 
liflt to the parish of Crondall is no evidence by itself. The parties to whom 
Jlartha Croucher spoke upon the subject had no authority, and do not even 
appear to have been rated inhabitants. She afterwards lived m and was relieved 
Jb^ the palish of Elstead, so that the facts would afford a presumption against 
imjr such acknowledgment having been made ; and although at the sessions 
there was no other evidence of settlement, yet the removal was primdfacie 
good upon the facts stated in the examinations but not proved. A birth- 
settlement was also proved in a third parish, but then the respondents and 
the Court fell back upon this acknowledgment. It is, however, further 
Msubmitted, that even if the board of guardians had knowledge, and their 
order is considered to be shewn, they bad no authority to make admissions 
80.as to bind the parish as to settlement. The argument on the other side 
is, that the duty to relieve is transferred to the board of guardians; but 
the principle upon winch relief is held to be acknowledgment of settlement 
Is, that it is a payment by the parties having the duty to ascertain the 
settlement and to remove those who are not settled. If it depended upon 
fhe duty to relieve merely, relief in the parish would operate as acknowledjg- 
ment, which it does not. {Rew v. Chatham, 8 East, 498 ; Rew v. Coleorton^ 
1 B. & Ad. 25.) It is also essential that a parish should have the manage- 
meut of its own poor (2 Nolan, 134) ; but the Poor Law Amendment 
Act transfers the management from the overseers to the board of guardians. 
As was said by Lord EUenborou^h, in Rew v. Maidstone (12 East, 550), the 
&Qt of giving relief shews the opinion of the parish that the pauper is settled 
irith them. That is, liecause they are interested in the question. Even when 
fpven l>y the overseers, jt is not conclusive. (Reg. v. Hast Winch, 12 A. 
& pS. 697; Reg. v. Bedingham, 13 L. J., M. C. 75) But here it is only the 
icqpinion of the relieving officer, or at most, of the board of guarcSans. But bj 
section 38 cf 4 & 5 Wm. 4, c. 76, their duties are limited to relief in the work- 
house, and in the imios. [Loan Denhax, C. J« — Would they not be able to 
jpyereEef in casetoT a certificate nsan?] In that case the parish would 1)e 
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bound by the certificate, and estopped from disputing the settlement The 
relief given would not be the proof of the settlement, but the certificate. The 
guardians have no power to ascertain the settlement, or to remove. Numerous 
cases illustrate their limited authority. Thus, in R^, v. The Justices of Surrey 
(5 Q. B. 506), it was held the guardians hiid no authority to sign a notice of 
app^, and the same as to the notice of charseability. {Reg. v. St Mary 
Southampton^ 5 Q. B. 513.) These cases proceeded upon the ground that they 
are not officers of the parish. So in Reg, v. Bradford (15 L. J., M. C. 117; 
1 New Mag. Cas. 52S), the statement of the relieving officer that the relief was 
on account of a particular parish, was no evidence against the parish, not- 
withstanding the removing parish had sought to avail themselves of it, and so 
in some degree recognised it. So also in Reg. v. Little MarhWy relief for a series 
of years amounted to nothing. Here, there is only a single act of relief, five 
years before, not proved to have come to the knowledge of the parish. The 
guardians, under Gilberts Act, have by express enactment the powers of the 
overseers, — the legislature seem, therefore, to have purposely made the distinc- 
tion, and by sections 38 and 34 there is power to create unions for the 
purposes of settlement. But then all the guardians must agree. Here, the 
guardians authorizing the relief may have had a distinct interest against the 
particular parish, and availed themselves of the absence of its guardians to 
make the order, or have outvoted them, and yet they are to be bound against 
their will. It is doubtful whether there could be any resistance to the order 
for payment by the parish, though perhaps there might be by removing the 
auditor's allowance of the accounts by certiorari^ under 7 & 8 Vict. c. 101. 
But the individual payments do not appear specifically, or come to their 
knowledge. A gross sum is paid every quarter. On every ground, there- 
fore, this cannot be supported as an acknowledgment by the parish. The 
Juardians have volunteered the repayment, not acting within the scope of their 
uty. 

Cur. adv. vuU. 

Judgment — June 10. 

LoBD Denman, C. J. delivered the judgment of the Court — In the case of 
Reg. V. Crondall the remaining question is, m effect, whether evidence was pro- 
duced before the removing justices from which they could legitimately infer that 
out parish relief had been given to the pauper by the authority of the appellant 
parish. Where application for such relief has been made to the relieving officer 
of the union, whose duty it is to examine into the merits of the case^ and to report 
thereon to the board of guardians, and when he has brought that application 
before that board, whose duty it is to inquire into the settlement, and to order 
such relief only in case of bemg satisfied the settlement is in one of the parishes 
of the union, and the relief has been ordered by that board on account of one 
of the parishes, and given by the relieving officer according to such order; 
all the steps now required by the law have been taken, and such relief is 
legally given. We also think the justices are at liberty to infer the authority 
of the parish for such relief from these steps. The parish is represented at 
the board of guardians, and may have its guardians in attendance ; whether 
they attend or not, it is the legal duty of the board to act for the parish, and 
to take care of it. In Reg. v. Little Marlow we decided that the fact of the 
pauper receiving relief from the relieving officer, without proof of the order of 
the board of guardians, is no legal evidence of the authority of the parish for 
such relief, on the principle that the relieving officer is authorized to act as 
agent for the parisn in this matte;: only so far as he is ordered by the 
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board ; and, therefore, without that order from the board, his authority as 
agent was not shewn. We would add, that our province ends when we nave 
decided that there is some legal evidence of the thing to be proved, leaving 
to the proper tribunal the duty of deciding on the eflPect of such evidence. Ii 
the thing to be proved is this species of acknowledgment by the parish of a 
settlement therein, the justices, either as removing magistrates or as a court 
of quarter sessions, on appeal, are to sav whether their minds are brought to 
the required conclusion from all the evidence before them. Here the requisite 
evidence, as above explained, and more, was adduced; and our judgment is, 
therefore, for the respondent, and both orders are affirmed. 

Order confirmed. 

BAIL COURT. 

Trinity Term. — June 5 and 12, 1847. 

(Before Mr. Justice Wightman.) 

The Queen v. The Justices of Middlesex. 

Appeal againtt an order of maintenance qf lunatic pauper — Copy examination* — Pariiee to appeal* 

An appeal against an order for the maintenance of a lunatic pauper under sec, 62 oftlie 8^9 Viet, 
e. 126, it m effect an appeal against the order qf settlement qfsuch pauper, and is subject to aU 
the sneidents of appeals against orders qf removal, one qf which is the transmission qfa copy qf 
the examinations. 

An order for the maintenance of a lunatic pauper was made on the 29th of November, 1845, and 
was served on the assistant clerk of the board qf guardians qf the union in which the paupev^s 
parish was situate on the following 4th of December, but no copy qfthe examinations was sent, 
nor was any obtained until applied for and paid for by the relieving officer of the union on the 
23rd of the same month, T^e parish officers qf the pauper's parish swore they were ignorant of 
the existence of the order until qfter Christmas, The next sessions were held on the 6th qf 
January, but no appeal was entered; but at the following Master sessions the churchwardens and 
overseers of the pauper's alleged parish entered an appeal against the said order of maintenance, 
which was adjourned to the Midsummer sessions, when upon an objection taken by the respondent 
that the appellants ought to have appealed to the January sessions, the Sessions held the 
appellants to be too late, and dismissed the appeal :— 

Held, upon an application for a mandamus to enter continuances and hear the appeal, that the 
respondents ought to have sent a copy qf the examinations, and that as they did not do so soon * 
enough to enable the appellants to appeal to the January sessions, they were justified in passing 
them over. 

Held also, that the churchwardens and overseers of the poor qf the parish in which the order 
adjudged the pauper to be settled were proper parties to appeal, notwithstanding the order qf 
maintenance was directed to ** the treasurer of the guardians qfthe union,** 

Qjiuere, whether or not service of the order upon the clerk of the board of guardians is sufficient 
service upon the churchwardens and overseers of a parish within such union ? 

A RULE was obtained in Michaelmas Term last, calling upon the justices 
of Middlesex to shew cause why a writ of mandamus should not issue, 
directed to them, commanding them to enter continuances upon the appeal of 
the churchwardens and overseers of the poor of the parish of Holy Trinity, 
m the city of London, against an order of two justices, bearing date the 29th 
of November, 1845, whereby the treasurer of the guardians of the poor of the 
City of London Union were ordered to pay to the churchwardens and overseers 
of the poor of the parish of St. James, Clerkenwell, in the county of Middlesex, 
the sum of 16s. 6a., being the expenses incurred on behalf of the said parish 
of St. James, Clerkenwell, in and about the examination of Sarah Grimes, a 
pauper lunatic, and her conveyance to a house duly licensed for the reception 
of insane persons ; and also to pay weekly, and every week, to the proprietor 
^f the saia licensed house, from the 1st of December, 1846, for and during so 
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lon^ a time as the said lunatic should be confined in the said house under such 
order, the sum of lis., for the charges of the future lodging, maintenance, 
medicine, clothing, and care of such lunatic, and to hear and determine the 
merits of the said appeal. 

The following is the copy of the order in question : — ^ 

" Middlesex, 1 To the treasurer of the guardians of the poor of the cky 
to wit. / of London. 

" Whereas, hy a certain order made under the hands and seals of us, Charles 
'Salisbury Butler and Edward Stock, Esquires, two of her Majesty '*s justices 
of the peace in and for the county of Middlesex, in which the parisn of St. Jam^ 
Clerkenwell, hereinafter mentioned, is situate, bearing even date beretoitk^ 
directed to the churchwardens and overseers of the poor of the parish of St 
James, Clerkenwell, aforesaid, reciting^ that by a certain order under the hand 
of Boyce Combe, Esquire, one of her Majesty's justices of the peace in and for 
the county of Middlesex, in which the said pansh is situate, bearing date the 
24th day of November, 1845, directed to Edward Byas, the proprietor of the 
house duly licensed for the reception of insane persons, and called and known 
as Grove Hall, situate at Bow, in the said county, reciting that the said 
justice having called to his assistance a surfieon, and having personally examined 
Sarah Grimes, a pauper of the parish of St. James, Clerkenwell, in the said 
county of Middlesex, and being satisfied that the said Sarah Grimes was a 
lunatic, and of unsound mind, and a. proper person to be confined, the said justice 
v(the pauper lunatic asylum established m and for the said county of Middlesex 
being full) thereby directed the said Edward Byas to receive the said Sarah 
Grimes as a patient into his said licensed bouse, to which a statement was 
Bubjoined according to the form of the statute in such case made and provided. 
And it is in and by the said herein first-mentioned order further recited, that 
the churchwardens and overseers of the poor of the said parish of St. James, 
Clerkenwell, had made application to us, the said Charles Salisbury Batler 
tfnd Edward Stock, Esquires, the first-named justices, to inquire into the last 
legal settlement of the said Sarah Grimes so ordered to be confined in the said 
licensed house as aforesaid ; and that thereupon we, the said Charles Salisbury 
Butler and Edward Stock, Esquires, bavins found that the said Sarah Onmes 
WBS then confined in the said licensed house m pursuance of the said herein last- 
mentioned order, bearing date the 24th day of November aforesaid, did |»o- 
ceed to inquire into her last legal settlement accordingly, and satisfaotinj 
evidence having been adduced b^ore us, as well upon oath as otherwise, that 
the last le^al settlement of the said Sarah Grimes was in the parish of Hol^ 
Trinity, m the city of London, we^ the mnd Charles Butler and JEduHMrd 
Stock, Esquires, did, by the said herein Jirat-^mentioned order under our hands 
and seals, adjudge the last legal settlement of the said Sarah -Grimes to be in 
the parish of Holy Trinity ^ within the said union, accordingly. And wheros 
it appears unto us, Charles Salisbury Butler and Edward Stock, Esquire^ 
two of her Majesty *s justices of the peace in and for the said county of ICd- 
dlesex, as well upon oath as otherwise, that the said lunatic, Sarah GrimeB,in 
and by the said order of us, the said Charles Salisbury Butler and Edwaid 
Stock, Esquires, was and is adjudged to be settled in a parish, to wit, the 
parish of Holy Trinity, in the City of London Union ana city of XtondoO) 
different from the parish, to wit, the parish of St. James, Clerkenwell^ in the 
county of Middlesex, from which she was sent to such licensed house as afore- 
said. And whereas it is now duly proved unto us, the said Charles Sail Auiy 
'Butler and Edward Stock, Esquires^ as well upon the oath of James Bennett js 
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otherwise, that the expenses incurred by and on behalf of the said parish of 
St. James, Clerkenwell, in and about the examination of such lunatic, and her 
conveyance to the said licensed house, amount to I5s. 6d., — we, therefore, the 
said Charles Salisbury Butler and Edward Stock, Esquires, do hereby order 
you, the said treasurer of the said guardians of the poor of the City of Londoa 
tl nion aforesaid, to pay to the churchwardens and overseers of the poor of the 
said parish of St. James, Clerkenwell, the said sum of I5s. 6d., being the 
expenses incurred by and on behalf of the said parish of St. James, Clerkenr 
wm, in and about the said examination and conveyance as aforesaid of the said 
lunatic. And we do also hereby further order you, the said treasurer of the 
flBid guardians of the City of London Union aforesaid, to pay weekly, and every 
week, to the said Edward Byas, the proprietor of the saia licensed house, front 
the 1st day of December, 1845, for and during so long time as the said lunatic 
shall be confined in the said licensed house under the said order as aforesaid,, 
the sum of lis., tlie same being duly proved to us, upon oath, to be the 
reasonable charges of the future lodging, maintenance, medicine, clothing, and 
care of such lunatic as aforesaid. 

<^ Given under our hands and seals, the S9th day of November, in the year of 
our LiOrd 1845, at the Strand Union board-room, No. 6, Bow-street, in the 
said county of Middlesex. 

" Charles S. Butler. (L.S.) 
« Edward Stock.'' (L.S.) 

The foregoing order was served on the assistant clerk of the board of guardians 
of the poor of the City of London Union, on the 4th of December, 1845, but 
without any copy of the examinations upon which it was made. Shortly 
afterwards one of the relieving officers of the City of London Union applied to^ 
the clerk of the board of guardians of the poor of St. James's, Clerkenwell, 
for a copy of such examinations, and on the 12th of December a letter was 
received n*om him, stating ^^ that as the examination is not required to be sent. 
them under the statute, the usual fee of one guinea for the copy of the same 
must be paid to him before he could send such copy examination." This 
sum was accordingly paid, and on the S3rd of December, the copy examinatioo. 
Was obtained, but the parish officers of Holy Trinity were not made acquainted. 
With the foregoinc; facts until shortly after Christmas. The next sessions com- 
menced on the 6th of January following, but no appeal was entered ; but on 
the 9th of February notice and grounds of appeal for the ensuing April ses- 
sions were served upon the parish officers for St. James'*s, Clerkenwell. At 
these sessions the appeal was adjourned by the Court until the following July 
sessions, at which it came on for trial, when it was objected on the part of the 
respondents that the appellants were out of time, inasmuch as they ought to 
have appealed at the January sessions. To which it was answered that as the 
oopy examinations were not furnished in time to enable the appellants to appeal 
to tnose sessions, they were justified in passing them over, and in appealing at 
the April sessions. To this it was replied that no copy of the examinations 
need be sent. The Sessions, being of opinion that the appellants were too late, 
refused to hear the appeal, whereupon the present rule was obtained. 

Bodkin {Boothby with him) shewed cause. — The first question for the Court 
is whether or not the respondents were bound to have sent a copy of the examir 
nations upon which the order was founded. If they were, the appellants were,^ 
under the circumstances, not bound to have appealed to the January sessions, 
as they did not in fact obtain the examinations m time sufficient to have enabled 
them to do so ; but if the respondents were not bound to have sent the exami- 
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nations, then the appellants were wrong in passing over the January sessions. 
The second is, whether or not, as the order was directed to " the treasurer of 
the guardians of the poor of the City of London Union," the churchwardens 
and overseers of a parish were the proper parties to have appealed. As regards 
the first question, tne decision will turn altogether upon the construction to be 
put upon sec. 62 of the 8 & 9 Vict, c 126. By sec. 68 power is given 
to two justices to inquire into the settlement of lunatic paupers whom they 
have sent to an asylum, and to adjudge the settlement accordingly. Bj 
sec. 62 the justices are authorized to make an order upon the treasurer of the 
guardians of the union, including the parish in which such lunatic shall be 
adjudged to be settled, for payment of the expenses of such lunatic, including 
his lodging, maintenance, medicine, clothing, &c. : ^^ Provided always, that 
the guardians of any union or parish, or the overseers of any parish, township, 
or place afiected by such order, may appeal against the same in like manner as if 
the same were a warrant of removal ; and in case of such appeal, the guardians 
of the union or parish, or the overseers of the parish, township, or place, or the 
derk of the peace of the county to which such lunatic was chargeable before 
such order was made, may defend such appeal ; and the persons appealing or 
intending to appeal, and the persons defending such appeal, shall have all the 
same powers, rights, and privileges, and be subject to the same obligations in 
all respects as in the case of an appeal against a warrant of removal.*^ The 
appellants contend that this proviso incorporates the 79th section of the 4 & 5 
Wm. 4, c. 76, which enacts that no person shall be removed under any order 
of removal until twenty-one days after a notice in writing of his being charge* 
able, accompanied by a copy of the order of removal, and by a copy of the 
examination upon which such order was made, shall have been sent, by post 
or otherwise, by the overseers or guardians of the parish obtaining such oraer to 
the overseers of the parish to whom such order shall be directed. But this is 
clearly not so, for the provision in this section is intended to prevent an unne- 
cessary removal ; but under the 8 & 9 Vict. c. 126, no removal takes place, as 
die lunatic pauper is in an asylum, and this was the view taken by Williams, J. 
of a somewnat similar case which arose under the old Act of the 9 Geo. 4, 
c. 40. (Reg. v. The Justices of the West Riding of Yorkshire^ IB. C. R. 55 ; 
8 New Sess. Cas. 304 ; Reg, v. The Recorder of York, supri, 52 ; 1 B. C. R. 225 ; 
S New Sess. Cas. 502, S. C.) (a) The 62nd section of the 8 & 9 Vict, c 126, 
speaks only of the proceedings upon an appeal; but the sending of the 
copy of the examinations would be anterior to the appeal, and indeed no 
appeal may be had at all. Secondly, the churchwardens and overseers of the 
parish were not the proper parties to have appealed. The order is made upon 
the treasurer of the guardians of the union, and the appeal is given to the par- 
ties who are the subject of the order. [ Wightman, J. — The parish is the party 
aggrieved by this order, and are therefore entitled to appeal. The words of the 
62nd section are ^^ affected by such order ;^ and there is good reason in that, 
for the order may perchance he directed to parties who are in no way interested 
in it, whilst the overseers of the parish most certainly would be. If it could 
be shewn that the overseers would not be afiected by this order, the case might 
be otherwise.] 

Pashletfi contr^. — This is in effect an appeal against the order of settlement, 
though nominally only against the order of maintenance, and the appeal there- 
fore should be regulated and conducted in the sam^ way as appeals against 
orders of removal, and it was clearly the intention of the legislature to assimilate 
appeals under this Act with those under the 4 & 5 Wm. 4, c. 76, and it is cer- 

(o) See|}0«/, p. 210. 
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tainly necessary in such cases that the copy examinations should be transmitted, 
to enable the parish officers to judge of the propriety of appealing, and the 
words of the D2nd section of the 8 & 9 Vict. c. 1^6, are certainly large enough 
to include the sending of the depositions. It is also open to contention, that 
inasmuch as the parish officers of Holy Trinity had no knowledge of the order 
until some time after Christmas, 1845, and it is conceived that service of the 
order on the clerk of the board of guardians is not such a constructive service 
upon the parish officers as will affect them, but that there must be actual service 
upon them, or they must have notice of the order in some other way ; they were 
not in this case, even if no copy of the examinations need have been sent, under 
the obligation of appealing at the January sessions. 

Cur, adv. vult 

June IS. 

His Lordship thought that an appeal against an order of maintenance under 

the 8 & 9 Vict. c. 126, was in effect an appeal against the settlement, and was 

intended to be subject to all the incidents of appeals against orders of removal, 

under sec. 79 of the Poor Law Act, so far as they were applicable; that one 

which was applicable was the transmission of copies of the examinations ; and 

that as in this case no copies were sent in time to have enabled the appellants 

to appeal at the January sessions, they were justified in passing them over. 

Rule absolute. 
r. W.8. 



COURT OF QUEEN'S BENCH. 

Trinity Term.—Saturday, May 29, 1847. 

The Queen v. The Overseers of the Poor of the several 
Parishes and Townships of the Oldham Union. 

Siat 4 jr 5 TFm. 4»c. 76, «t. 40, 46, 105, and 109—J^ecium of gtumUttiu^AppoiMimeiU of 

returning offictt'^ Order qfcommiukmers, 

2^ Poor Law Commisaiomera made an order directm^ the overeeers of the poor of the several parithei 
of a vnion to assembU for the purpose of appowtmg a returning officer to act at the dection tjf 
guardkmefor such union. That order not having been removed into this court hg certiorari, the 
Court, after argument upon demurrert ieeued a peremptorg mandamus to enforce it, won the around 
that^ the order related^ to a matter toithin the jurisdiction of the cornmissioners, and (Colerii^, J.p 
duhitante) that its validitg could onfy be questioned upon removal into this court bg certiorari, 

MANDAMUS. — The writ, after stating the formation of the Oldham 
Union, &c., set out an order of the ^oor Law Commissioners, dated 
the 15th of November, 1845, and directed to the guardians of the said union, 
to the churchwardens and overseers of the poor of the townships comprised 
therein, and to the clerks to the justices ot the petty sessions, held for the 
division or divisions in which the said union is situate, whereby, after reciting 
that by reason of default of election, no elective guardians existed in the said 
union, and that it was necessary that such guardians should be forthwith 
elected, the commissioners ordered (amongst other things) that the overseers of 
the poor of the several townships comprised in the said union should, on the 
8nd of December then next, meet and appoint some fit and competent person, 
being a barrister-at-Iaw, or solicitor, or attorney, to be the returning officer at 
such election, and that the overseers of the said several townships, and every 
officer having the custody of the rate-books thereof, should attend the said 
returning officer, &c. The writ then stated that the said overseers had neglected 
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to make such appointment, and commanded them ta meet and appoint a return- 
ing officer, as directed in the said order. 

The return of the overseers (so £ar as is material ta the present case) stated 
that the commissioners did not make the order, as suggested in the writ, under 
the Act of Parliament; and that it was not made for carrying the Act into 
execution. Flea thereto, setting out the orders referred to in the writ 
Demurrer to the plea, raising objections to the order, and joinder in demurrer. 
The material point marked for argument by the defendants was^ that the Poor 
Law Commissioners had no power to make the order set out in the plea, or to 
collect the appointment of a returning officer as in the order and writ mentioned, 
and had no power to direct the overseers of the townships of the union to make 
such appointment In addition to the points raised as to the validity of the 
order, the prosecutors had given notice that they should contend that the validity 
of the order could not be questioned collaterally in a proceeding to enforce it, 
but only upon removal into this court by certiorari. 

CohbetU in support of the demurrer. — This order of the Poor Law Commis- 
sioners is bad. They have no authority to issue such an ord^ to the overseers. 
[Lord Denmaw, C. J. — But must not their order be obeyed, until it has 
been removed by certiorari and declared invalid by this Court ? (Stat. 4 S 5 
Wm. 4, c. 76, s. 106.^] Not if it is made without jurisdiction. [TomUn' 
sorii contra. — ^The oDJect of the legislature was to prevent the occurrence 
of any interval during which the poor could not be relieved ; and hence 
the provision that all orders are to be obeyed until quashed by this Court 
upon certiorari, (Reg. v. St» Luke's, Middlesex^ Lumley, p. 11.)] No doubt 
orders must be obeyed until quashed ; but this Court may quash any order 
roperly brought before it, whether by certiorari or otherwise. [Patteson, 
. — I recollect a case where the commissioners had made an order upon overseers 
to collect certain statistical information, which of course was bad, as it had 
nothing to do with the administration of the poor-law ; but that order was 
brought up by certiorari. Lord Denman, C. J. — I am clearly of opinion 
that the Poor Law Commissioners have full power to do any act that relates to 
the carrying of the Poor Law Amendment Act into effect for the purpose of 
affording relief to the poor. They have assumed to exercise that power in this 
instance ; and, if so, that which they have done ca» only be questioned in a 
direct manner on the removal into this court of one of their ordiers by eertiorari 
An order of the Poor Law Commissioners, while it remains unquestioned by 
certiorari in this court, is, in some cases, equivalent to an act of the legislature, 
and unless removed here and quashed, it must be obeyed. It may be different 
if on the face of the order itself it should appear to have been made in a matter 
over which the Poor Law Commissioners nave no jurisdiction, and if Mr. 
Cobbett means to contend that such is the case in the present instance, the Court 
will hear him on that point.] 

Cobbett. — I cannot contend that a returning officer, though not expressly 
named, is not contemplated in the provisions of the Poor Law Amendment 
Act ; but clearly that Act gives no authority to order the overseers of different 
parishes to assemble for the appointment of such an officer. The 15th section 
only gives the commissioners a general power to make rules and orders for 
carrying the Act into effect ; the 40th section provides for the election of 
guardians, and requires the votes to be collected and returned as the commis- 
sioners shall direct ; but it does not speak of a returning officer, and the over- 
seers of the different parishes, therefore, cannot, under that section, be required 
to perform this function ; the Act gives the commissioners no such authority 
over them. This order attempts to make them union officers, instead of parim 
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oflRcers. The 46th section authorizes the commissioners to direct the overseers of 
any parish or parishes to appoint " paid officers ;^ but a returning officer is not 
included in that term (sec. 109)» and the words " otherwise carrying the provi- 
sions of this Act into execution" are not «uflBcient to give the power claimed, (a) 

Tomlinaon, contra, was not called upon. 

Lord Denman, C, J. — It does not appear to me that there is any question 
as to this being a matter connected with the general execution of the Act ; 
then, this order is the mode whidi the commissioners have thought proper for 
carrying their ol{}ect into efiect ; if that mode abould be considered by this 
Court incorrect, when properly brought before us, the order would be set aside ; 
but ^^ unlees and until the same shall be declared illegal by this Court,^ it con- 
tinues in full fcyrce. 

Patteson, J. — ^Taking the 40th and 46th sections together, the construction 
16 very clear. The 40th section «h6ws that the commissioners must have 
authority to require that a returning officer should be appointed ; and the 
words of the 4oth section are sufficiently general to include an officer of that 
sort. They will apply to a retumuig officer as well as to a chaplain, which they 
iuve been held to include. {Seg, v. Brainiree Union, 1 Q. B. ISO.) 

-Coleridge, J. — ^I agree in the decision of the Court upon this case, but I 
ientertain considerable doubt as to the preliminary point. I have no doubt as 
to the intention of the legislature, but considerable doubt whether the words 
carry that intention into effect. The words ou^ht to be quite dear, in order 
to take away the common-law right of the subject to question the validity of 
an order which is enforced against him. 

Eble, J. — I think that this decision is correct upon the limited ^new that the 
Poor Law Commissioners have a general power to make rules and regulations 
for carrying the Act into effect, and upon the terms of sec 40, to regulate 
the.election of guardians. It seems to me clearly to follow that they must have 
authority to appoint a returning officer. If, then, they may direct the overseeis 
of a particular parish to appoint a returning •offiosr at the election of guardians dGor 
that parish, I cannot understand how it would be more out of their jurisdiction 
to oroer the overveers of several parishes to assemble for the purpose of appointing 
a veturning officer at the election of .all tlhe guardians of tne union. As to the 
neriiararij what I understand is, that no informality can be taken advantage of, 
unless the order be brought into this court by ceriiarari, and that has not 
been done here. 

Judgment for proweuiars ; and peremptory mandamus awarded. 

jLJB. 

(a) Sec. 109 (the interpretation claose) provides union in carrying this Act, or the lawi /or the reliff 

Hist the word " offieer " shall be eonttmcd to «z- of ike poor, into eareeM^ion, and whether perfoniiiiig 

Jtead to any elergfman, tduMlmaster, &fi., or anjf one or more.Qf ihe abovonBcntioned fnnctlona. 
oikirjferson who shall be employed in any parish or * 
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COURT OF QUEEN'S BENCH. 

June 10, 1847. 
The Queen v. The Justices of the West Riding of Yorkshire. 

Order for maintenance of lunatic pauper under 9 Geo, 4, c. 40 — Appeal^ within what time — Reiwm 

to mandamue — Certainty. 

The 79th section of^8f5 Wm, 4, c, 76, with reepect to appeah againet orders of removal, ie net 
applicable to orders for the maintenance qf lunatic paupers in asylums, made by two Justices under 
sec, 38 o/* 9 Geo, 4, c. 40 ; and therrfore, where such an order was made on the 9th qf March, and 
served on the I3th, and no appeal was entered at the nest sessions held on the 7 th of April, although 
the practice qfthe Sessions required only ten days* notice ofappecd, thisCourt held thai the time fir 
appealing had gone by, and that the July Sessions were right in rrfusing to receive the appeal. 

The 54/A section, and not the 60th, qf9 Geo, 4, c, 40, is the clause regulating appeals against orders 
for the maintenance of lunatic paupers under sec, 38 qfthat Act, 

A writ of mandamus stated the entry of an appeal at sessions, held by adjournment on 1st qfjulft 
against an order of two Justices, adjudging the settlement qfM. V, to be in parish L,, mi 
ordering the overseers of that parish to pay to the treasurer of a lunatic asylum a certain sum 
weekly, *\from the time of the said M, V, being first placed m such asylum by virtue of a warrtaU 
or order" of the said two Justices, and of the same date. It then stated a refusal to hear thai 
appeal. The return stated that the order qfthe said two Justices mentioned in the writ w€te made 
on the day (March 8) of the date ; that the sessions mentioned in the writ as held on the 1st July, 
were so held by adjournment from June 30 ; that the said order was served on March IZ; aid 
that an appeal against the same might have been, and was not, entered at the next sessions in April, 

Held, that it appeared with sufficient certainty upon the face of the return that the order therein 
rrferred to was the one which was the subject qf the appeal, and not the order also mentioned m 
the writ for placing M, V, in the asylum, 

MANDAMUS.—" Victoria, by the grace of God, &c.. Queen, &c., to the 
keepers of our peace and our justices assigned to hear and determine 
divers felonies, trespasses, and other misdemeanors committed within the West 
Riding of the county of York, and to every of them, greeting. Whereas 
we have been given to understand and be informed in our court, before 
us, that at the general quarter sessions of the peace holden by adjournment at 
Bradford, in and for the said West Riding of the said county of York, on the 
Ist day of July, in the year of our Lord 1845, an appeal theretofore entered 
by and on behalf of the churchwardens and overseers of the poor of the pari^ 
oi Liverpool, in the county of Lancaster, against an order under the bands 
and seals of Joseph Armitage and John Sutcliffe, Esquires, two of the said 
keepers of our peace and justices, and bearing date the 8th day of March, 
A.D. 1845 (whereby the last legal settlement of Mary Vincent (the wife of 
Pilcher Vincent) an insane pauper, was adjudged to be in the said parish of 
Liverpool ; and the overseers of the poor of the said parish of Liverpool were 
ordered to pay from time to time to the treasurer, for the time being, of the 
lunatic asylum in and for the said riding, weekly and every week from the 
time of the said Mary Vincent being first placed in the said lunatic asylum by 
virtue of a warrant or order in that behalf under the hands and seals of the 
said Joseph Armitage and John SutcliiFe, Esquires, so being such keepers of 
the peace and justices as aforesaid, and bearing date the said 8th day of March, 
A.D. 1845, so long as the said Mary Vincent should continue in the said 
lunatic asylum by virtue of the last-mentioned warrant or order in that behalf, 
the sum of 5s. 6d. for the maintenance, care, medicine, and clothing of the said 
Mary Vincent so long as the sum of 5s. 6d. should continue to be the weekly 
sum fixed upon in that behalf by the visitors of the said lunatic asylum, and 
such other weekly sum, after the said sum of 5s. 6d. should cease to be the 
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weekly sum fixed upon in that behalf by the visitors of the said lunatic asylum, 
as should be from time to time fixed upon in that behalf by the visitors of the 
said lunatic asylum under the provisions of the statute in that case made and 
provided, or otherwise, according to law), came on to be heard before you, and 
that you, the said keepers of our peace and justices by and before whom such 
sessions were then holden, were then and there required on the part and behalf 
of the said churchwardens and overseers of the poor of the said parish of 
Liverpool to hear and determine the merits of the said appeal, but that you, 
the said last-mentioned keepers of our peace and justices, not regarding your 
duty in that behalf, did then and there absolutely neglect and refuse to hear 
and determine the said appeal, and that you did then and there dismiss the 
same without hearing and determining the merits thereof, and that you have 
not nor have any of you at any time since heard or determined the same, in 
contempt of us, and to the sreat damage and grievance of the inhabitants of 
the saia parish of Liverpool, whereupon they have humbly besought us that a 
fit and speedy remedy may be provided in this respect. Now we, being willing 
that due and speedy justice should be done in this behalf, as it is reasonable, 
do command you, the said keepers of our peace and justices in and for the said 
West Riding of our said county of York, and every of you, firmly enjoining , 
you that you do without delay enter, or cause to be entered, continuances upon 
the said appeal from session to session to the next ensuing ^neral quarter 
sessions of our peace to be holden in and for the said West Hiding of our said 
county of York ; and that at such next general quarter sessions of the peace 
you do proceed to hear and determine the merits of the said appeal, or that 
you shew cause to the contrary thereof," &c. 

Heium, — "We, the said keepers of the peaceand justices, do most humbly 
certify and return to our said LEtdy the Queen, that the order under the hanas 
and seals of Joseph Armitage and John SutclifFe, Esquires, two of us, the said 
keepers of the peace and justices as aforesaid, in and for the West Riding afore- 
said, which oraer is mentioned and referred to in the said writ, was made by 
them, the said Joseph Armitage and John Sutclifie, on the 8th day of March, 
A.D. 1845, the day of the date of the same order. And we further most humbly 
certify and return to our said Lady the Queen that the general quarter sessions of 
the peace named in the said writ, and holden by adjournment at Bradford, in and 
for the said West Riding of the county of York, on the Ist day of July, A.D, 
1845, were so imd then holden under and by adjournment from the holding of the 
same quarter sessions at Skipton, in and for the same West Riding, on the 30th 
day of the month of June, A.D. 1845, which last-mentioned day was the day 
of commencement of the same last-mentioned quarter sessions. And we further 
most humbly certify arid return to our said Lady the Queen, that the said order, 
made and bearing date the 8th day of March, A.D. 1845, was served on and 
delivered to the churchwardens and overseers of the poor of the parish of 
Liverpool, in the said writ mentioned, on the ISth day of the same month of 
March, A.D. 1845, and that the said churchwardens and overseers of the poor 
of the parish of Liverpool, on the 13th day of March, A.D. 1845, had notice of 
the said order so made and dated on, &c., and then became and were entitled 
to appeal against the same to and at the next quarter sessions of the peace to 
be holden in and for the said West Riding of the county of York. And we 
further most humbly certify to our said Lady the Queen, that such next general 
quarter sessions of the peace were holden at Pontefract, in and for the said 
West Riding of the county of York, on the 7th day of April, A.D. 1845, and 
that no app^ against the said order was entered at such last-mentioned quarter 
sessions, nor any motion made to enter any such appeal. And we further most 



humbly certify to our said Lady the Queen, diat the interval betx^een the said 
I3di day of Mansh, A.D. 1845,. and the said 7th of April, A.B. 1845, was 
more than sufficient to Iiave enabled the said churchwardens and overseers of the 
poor of the said parish of Liverpool to hafve entered and prosecuted an appeal 
against the said order at the said general quarter sessions df the peace so holdeii: 
at Pontefract, on, &c., and that according to the practice and rule observed at 
the quarter sessions of the peace in and for the West Biding aforesaid, tea 
clear days'* notice from appellant to respondent for the trial of aa' appeal is all 
that is required. Wherefore, we most humbly certify tx> our said Lady the 
Queen, that the keepers of the peace and justices in qqsoter sessions assseoibleds 
at Bradford, as in tne said writ mentioned, did, as in the said writ mentioned,- 
refuse to hear and determine the said appeal then brought forward, and tbea^ 
proposed to be lodged for the first time, and which appeal had not beei^ 
entered and respited at any previous general quarter sessions, bolden in and for 
the said West Kiding of the said county of York.. And we further humbly 
certify to our said Lady the Queen, that it does not appear in. or by the said 
writ when the order therein mentioned was made, nor does it appear in the said 
writ when the first general quarter sessions of the peace, holden in and foe tiie 
said West Biding, next after the said 13th day of M«rch, A.IX 1843, were 
so holden, nor whether it was practicable fat the said cdiur^h wardens and 
overseers of the poor of the said parish of Liverpool to hav« tried their said 
appeal at the quarter sessions so first holdea ia and for the said ridings 
next after the said 13th day of March, A.D.. 1846^ nor does it appear by this 
said writ when the pretenaed right of appeal of Uhe said churchwardens and 
overseers of the poor of the parish of Liverpool against the said order fini 
accrued, or that any such rignt ever accrued to the churchwardens and over- 
seers of the poor of the said parish of Liverpool; and that the said writ n^lly 
fiiils and omits to suggest or state any such facts as shew thst it was- the dvXf 
of the said keepers of the peace and justices, in quauter sessions assemUadY to 
hear and determine the said appeal at the said general quarter sessions of the 
peace,, which, as in< the said wnt alleged'^ were holdea at Bradford^ on the Isfc 
day of July, A.D. 1845.'" — Demurrer and joindec. 

The following were the points marked for argument on the past of the pn» 
aecutors : — 

1st. That the return is bad in substance, and contains' no answer to the 
writ, because, while in the said writ there are two orders mentioned, both 
bearing the same date, and under the hands of the seme justices, vis.,, one 
adjudging the settlement of the pauper and ordering the payment of certain 
money, &c. (against which the appeal was prosecuted), the other ordering the 
pauper to be placed in the lunatic asylum, the return, only alludes to one of the 
said orders, without saying which ; and every fSaot, as to the service of the order 
mentioned in the return, and the other matters therein alleged', may be quite 
true, and refer to the order directing the pauper to be jda^ed ia the asylum, 
against which there was no appeal prosecuted, and to which the writ does not 
lelate. 2nd. That the provisions respecting appeals against orders of removal, 
contained in the 4 & 5 Wm* 4^ c 76, s. 79, apply to an order made under 
9 Geo. 4, c. 46, s. 38. 

The following were the points relied on by the defendants : — 

1st. That tiie writ of mandamus is clearly bad, for each of the several 
defects therein pointed out in this return. 2nd. That it is allied in the said 
return, and admitted by the demurrer, that the interval between the 13th day 
of March, 1845, and 7th day of April, 1845, was more than sufficient to enable 
the overseers of Liverpool to enter and prosecute their appeal at the quarter 
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seflBions on that 7th dinr <3f April, and that, tfaevefore, the Midsummer Quarter 
SeBsionB, which refused to enter and bear the appeal, were right in so refusing, 
even if the proridons respecting appeals against orders of removal, contained 
in 4 & 5 Wm. 4, e. 76, do apply to orders made under 9 Geo. 4, c. 40. 
8rd. That the last^nentioned provisions do not apply to appeals against such 
an order under 9 Geo. 4, c. 40. 

Pickering (with whom was Overend)^ in support of the demurrer. — First. 
The objections taken to the writ in the latter part of the return cannot be 
supported. The writ states that an appeal theretofore entered, &C., came on to 
be heard ; it shews a prima facie case of dirty on the part of the Sessions to 
hear, and that is enough. If any statutory requisites have not been complied 
with, that is matter of excuse to be returned by the justices, and not to be 
anticipated in the writ. This form of writ is given in the Appendix to 
Comer's Crown Practice, p. 138. [Coleridge, J, — But does not this affect 
the right of appeal ? If the order was not served, and no mnoval took place, 
what ffrievanoe would there be ?] The mere statement that the appeal had 
been tneretofore entered, is jwimS/acte sufficient. For the same reason it is 
equally unnecessary to state when the oririnal sessions were held from which 
the adjournment took place. Secondly. IHbe return is uncertain. [Fatts- 
80K, J. — The order against which the apoeal is entered refers to another order 
€vf the same day b^ the same justices, and you say it is uncertain to which of 
the two reference is made in the return.] iVerisdy. [Paehley. — This would 
be ground of special demurrer only, under stat. 6 & 7 Vict. c. 67, s. 1.] The 
Crown is never bound to demur specially ; and the writ of mandamus is 
a proceeding which, like an indictment, is instituted by the Crown. In 
Cora. Dig. ^* Mandamus^ (D. 5), it is said, '* The return to a mandamtie shall 
be disallowed, if it be not certain and positive ; for no answer can be given to 
it (citing 11 Co. 99) b). And therefore, if it says^nonfuii debito modo electue, 
it is bad ; for that is a negative pregnant.^ Rea y. Lyme Regie (1 Doug. 79)^ 
where Lord Mansfield, C. J. said, ** A return which seems to be guarded and 
not to deny the substance is bad.^ (Rem y. Clapham 1 Vent. 111.) In Ew 
parte Eden (2 M. & S. S26) the Court refused leave to amend a return to a writ 
of habeas corpus for the discharge of an apprentice above the age of twenty- 
one, where the return set up a cu^om of London, that every citizen and free- 
man may take as apprentice any person above fourteen, and under twenty-one, 
to serve seven years, but did not distinctly and positively allege that the 
apprentice was within those ages when bound, although that fact appeared by 
affidavit. DeyheFs case (4 B. & Aid. S4S), and SoudetCs case {ih. 294), are 
also instances of the certainty required in returns to these writs. The statute 
of 9 Anne, c. 20, makes no di£Perence in the strictness required in returns by 
the common law. {Rew v. Lyme RegiSi 1 Doug. 149, 166.) [Patteson, J.— 
The writ says, that the appeal was entered by the overseers of Liverpool 
against an order whereby they were entered to pay, &c., and that order recites 
another order. Then the return says that the said order was served upon the 
overseers of Liverpool ; now, must not that necessarily mean the order against 
which the appeal is entered ?] Both orders must be served on the overseers of 
Liverpool ; they are only ordered to pay whilst the pauper remains in the 
asylum under the <n*da* secondly mentionea, and therefore as a matter of right 
they must be entitled to see that order. [Patteson, J. — But the objection 
seems to assume that the order of removal to the asylum was alone served.] 
No; the objection is, that the return may mean either. Thirdly. The main 
question is, whether the interval of twenty-one days, allowed by the 79th section 
of 4 & 5 Wm. 4, c 76, between the service of the order of removal and the notice 
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of appeal, applies to appeals against orders for the maintenance of lunatic paupers 
in asylums under sec. 54? of 9 Geo. 4, c. 60 ? for it is now settled that sec. 54 is 
the appeal clause in such cases, (a) [^Paahley, — I admit that the 54th and not the 
60th clause is the one which gives the appeal against this order.] If the pro- 
vision as to the twenty-one days applies, then the appellants in the present case 
were in time ; because the order being served on the 13th of March, they would 
be entitled to twenty-one days to consider the propriety of appealing ; and after 
that interval, they would not be in time either to give the ten days^ notice of 
appeal, required by the practice of the sessions, or to serve their grounds of 
appeal (as required by 4 & 5 Wm. 4, c. 76, s. 81) fourteen days before the 
next sessions, which took place on the 7th of April, and which, therefore, they 
were at liberty to pass over, and enter their appeal at tlie summer sessions. 
Now, the proviso to the 54th section of 9 Geo. 4, c. 40, is as follows :— 
*^ Provided always, that the churchwardens and overseers of the parish in whidi 
the justices, or the major part of them, shall adjudge any insane person to be 
settled, may appeal against such order "^ to the sessions for the county where 
the order shall be made, ^^ in like manner and under like reatiictions and regu- 
laHons as against any order of removal^ giving reasonable notice thereof to the 
clerk of the peace of such county, who shall be respondent in such appeal ; which 
appeal the justices of the peace assembled at the said general quarter sessions 
are hereby authorized ana empowered to hear and determine in the same 
manner as appeals against orders of removal are now heard and determined ;" 
and it is contended that, by those words, all the restrictions and regulations 
imposed upon the right to appeal against an order of removal by 4 & 5 Wm. 4, 
c. 76, are incorporated into tnat Act. When this case was before Mr. Justice 
Williams in the Bail Court, he intimated his impression that those provfsioDS 
were not applicable to this case ; but he directed the mandamus to issue, that 
the question might be settled. {Reg, v. The Justices of the West Biding (Re 
Mary Vincent)^ 15 L. J., M. C. 52, and 1 New Mag. Cas. 493.) That learned 
judge, commenting upon sec. 79 of 4 & 5 Wm. 4, c. 76, observed : ** When 
I come to attend to the language of that section, my impression is that it 
is utterly inapplicable to the present case. This is not a case uy any possibility 
of removal from any parish or township at all ; at the time when the order is 
made, the party is m the lunatic asylum ; that is the very foundation of the 
order on the parish of Liverpool, and consequently she was irremovable at the 
time, and those provisions are wholly inapplicable.^ Those observations are 
not strictly accurate as to the irremovability of the pauper ; but removability 
is not the test whether sec. 79 of the Poor-Law Amendment Act is or is not 
applicable. That statute gave no new right of appeal ; it only imposed certain 
new restrictions and regulations upon the right which existed before. The 
79th section certainly says, that " no poor person shall be removed or removable 
under any order of removal from any parisn, &c., until twenty-one days after a 
notice in writing of his being so chargeable, &c., accompanied by a copy or 
counterpart of the order, &c., shall have been sent by post or otherwise ;" but 
it has been held that that section, and also sec. 81, apply in the case of sus- 
pended orders, where no removal takes place, but tne time of appealing is 
computed from the service of the order, " according to the rules which govern 
other like cases." (Stat. 49 Geo. 3, c. 124, s. 2,) In EiV parte the Overseers 
of Leeds (2 New .Sess. Cas. 595 ; S. C. nom. Reg. v. The Recorder of 
Leedsy 2 New Mag. Cas. 104), this Court decided, that either the service 

(a) See Reg. ▼. The Jutiiees of Kent (2 Q. B. (supra ^ 52) ; and Reg. ▼. The West Riding Jttsiiees (15 
686); Reg.y. Skipton (I New Sesi. Cas. 350; 1 L.J.,M. C. 54) ; thongh\nRcg. v. Pixley (4 0,. B. 
New Mag. Cas. 119) ; Reg. ▼. The Recorder of York 71 1, 727), see. 60 was treated as the appeal dausc. 
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of the order or the actual removal may be treated as the grievance, and 
that the party aiFected may appeal against either at his option. The object 
of the 9 Geo. 4, c. 40, s. 54, was to place the risht of appeal against 
orders of this description upon the same footing, whether they related to 
sane or insane persons ; and accordingly similar language is used in all the 
Lunatic Acts subsequent to the 4 & 6 Wra. 4, c. 76, which is therefore beyond 
all question incorporated into them. (1 Vict. c. 14, s. 2, and 3 & 4 Vict. c. 54, 
s. 5.) Stat. 8 & 9 Vict. c. 126, s. 62, contains words somewhat diflPerent, but 
pointing to the same object. That section empowers two justices to make an 
order upon the parish in which Ihe settlement of any lunatic, who may have 
been previously sent to an asylum, shall be adjudged, to pay for his maintenance ; 
** provided always, that the guardians of any union or parish, or the overseers 
of any parish, &c., affected by such order, may appeal against the same in like 
manner as if the same were a warrant of removal, &c., and the persons appeal- 
ing, or intending to appeal, and the persons defending such appeal, shall have 
all the same powers, nghts, and privileges, and be subject to the same obliga- 
tions, in all respects, as m the case of an appeal against a warrant of removal.^ 
If it be said that the policy of the lunatic statutes is to secure an immediate 
removal to an asylum, the answer is, that that object will in no degree be counter- 
acted by the incorporation of the restrictions and regulations as to the time for 
appealing which are contained in the Poor Law Amendment Act. But it is 
argued that the words of the 54th section of 9 Geo. 4, c, 40, " in the same 
manner as appeals against orders of removal are now heard and determined,^ 
have the effect of continuing in force for ever, with regard to orders there referred 
to, the particular restrictions and regulations which, when that statute passed, 
were applicable to appeals against orders of removal. That construction, how- 
ever, cannot be supported. In Reg. v. The Leeds and Liverpool Canal Com- 
pany (7 Ad. & E. 671, 692), the Court of Queen*s Bench put a construction 
upon similar words which will govern this case. The words were, " that such 
navigations, &c., shall not be subject to the payment of any taxes, &c., save 
and except such taxes, &c., as have been and now are usually charged and 
assessed thereon ;^' upon which Lord Denman, C. J., delivering the judgment 
of the Court, said, " Now we are not prepared to say that these words fix and 
define the rate to wliich the land is for ever to be subject, in the manner con- 
tended for by the counsel for the appellants. The question recurs, to what 
rate the lana had been, and then was, usually chargea ? Certainly not to a 
rate according to any fixed and never-varying standard, but to a rate variable 
according to circumstances."*^ So with regard to the 9 Geo. 4, c. 40, the 
obvious intention was to assimilate the practice of appeals under that Act 
to the practice of appeals against orders of removal ; and it is impossible to 
suppose that if, shortly after that Act passed, the Sessions had changed their 
practice, and required fourteen days^ notice of appeal against orders of removal 
mstead of ten days, the legislature could have intended that the ten days' notice 
should still apply to appeals under this section. This view is further confirmed, 
when it is rememberedf that these Acts of Parliament are to be read as one Act. 
The statute 18 & 14 Car. 2, c. 12, is clearly incorporated in 9 Geo. 4, c. 40 ; 
and the statute of Charles being in pari materia with the statute 4 & 5 Wm. 
4, c. 76, they are to be taken together as if they were one law. (JStradling v. 
Morgan^ Flowd. 206.) 

Pashhy, contr^. — First, as to the writ, the duty and the neglect to do 
the act required must be distinctly shewn ; and this writ fails to do so* It 
does not give the time when the right of appeal accrued, for there is no sug- 
gestion of any service or notice of the order. It does not shew when the 
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faster sessions were held, nor when the sessions were oiriginally held, firom 
which the adioumment stated in the writ took place ; and it has been fre- 
quently decided that the date of the original sessions must appear in the 
caption of an order or indictment, for the same reason which renders it necessary 
here, viz., that the tribunal may appear to have jurisdiction : otherwise, an 
appeal might be entered at an adjourned sessions, altnough the original sessions 
took place before the order was made. Nothing necessarily incondstent with 
that state of facts appears upon the writ, if the date of the original sessions he 
not stated. [Coleeidge, J. — The time for holding the original sessions is 
limited by 11 G«o. 4 & 1 Wm. 4, c. 70,% s. SSj Those provisions are 
directory only. {Rex v. The Justices of Leicester^ 7 B. & C. 6.) [Patte- 
60K, J. — Can there be an adjournment from a. sessions, held at the time 
pointed out by the Act of Parliament, to the next sessions?] Perhaps not; 
out there may be an adjournment to the very day before the next sesaons. 
It is possible that there might be an adioumment from the Easter sessions, 
which, by 4? & 5 Wm. 4>, c. 47, may be held at any time between the 7th of 
JMarch and the 2Snd of April, to an early day in July ; and the order in the 
present case bears date on the 8th of March. How does the writ shew whea 
the right of appeal accrued ? First, it does not shew it to have accrued at all, 
because no service of the order is stated ; and secondly, if any right accrued 
at all, it must be taken to have accrued when the order was maide, for no other 
date is mentioned ; and then, from the 8th or 9th of March to the 22nd of 
April, there are more than thirty-five days, which is the whole interval required 
by Stat. 4 & 5 Wm. 4, c 76. Consistently, therefore, with this writ, the summer 
sessions may have had no jurisdiction, and it is essential that jurisdiction should 
appear. (He referred to Reg. v. Ardsley^ 5 Q. B. 163, and cases there cited.) 
The form cited from Mr. Corner^s book is the ordinary form of mandamtts to 
hear an appeal against an order of removal after entry and respite, but it is 
not applicable to this case ; and even if it were, is not strictly followed. The 
law, however, is clear that the writ must distinctly shew the duty, and the 
neglect to do the act commanded. (Reg. v. TTie Eastern Counties Railway 
Company y 10 Ad. & E. 631,) In Rex v. The Margate Pier Company (3 B. & 
Aid. 220), which was a mandamtis to the company to pay poor-rates, it was 
objected to the writ that it did not shew that they had no property on which 
the rate could be levied ; and this was held to be a fatal objection, and an 
answer to this writ. A writ of mandamtis is not followed up by a declaration, 
but stands in the place of it, and must contain all the requisites of it. For 
another reason the writ is bad. By the 44th section of 9 Geo. 4, c. 40, insane 
persons wandering about are to be brought before two justices, who are autho- 
rized to make orders for their conveyance to a lunatic asylum, and to inquire 
into their settlement, in the same manner as in the case of persons chargeable 
to any parish. Here, it does not appear whether the pauper oecame chargeable 
or not ; there is nothing in the writ to shew under what circumstances the 
pauper was sent to the asylum ; for any thing that appears, this may have hem 
a case under the 44th section, and the appeal clause applicable to that 
section is the 46th section only. {Reg. v. TTie Justices of Kent, 2 Q. B. 686 ; 
Reg. V. TJie Recorder of York, 2 New Sess. Cas. 502 ; 2 New Mag. Cas. 52.) 
[Erle, J. — The point there went to the real merits of the case. A diflTerent 
principle would probably be applied to a question purely on the form of the 
writ.] In Reg. v. Piwley (4 Q. B. 711), it was assumed that the appeal was 
under the GOth section, but the attention of the Court was not drawn to tne other 
appeal clauses, or to Reg. v. Kent, and the point was not raised. If this be a 
case under the 44th section, it is clear the T^th, 80th, and 81st sections of the 
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Poor^Law Amendment Act are not applioable ; but the writ leaves it uncertain 
whether the pauper was found wandering about or not. Secondly. The return 
ii:iii form sufficient. In the passage cited from Ventris (p. Ill), it is said, 
^ Betums must be certain, because nothing can be pleaded to them ;^ but that 
J8 not so now ; and oeaeante ratione cesaat etiam lew. The return to a writ of 
JMeas corpus stands on a diiTtHrent ground, because it cannot be traversed, 
jund the liberty of the subject is affected. The statement that the order was 
aerved is alone sufficient to identify it as the order appealed against, because 
there is no ground for saying that the warrant removing the insane person to 
an asylum need be served. At all events, this would be only a ground of 
special demurrer. Stat. 6 & 7 Vict. c. 67, s. 1, is express. Thirdly. On the 
.merits of the case, sec. 79 of the Poor-Law Amendment Act is clearly applicable 
to the present case. It provides that no poor person is to be removed until 
twenty-one days afto: notice of chargeability is sent ; but what notice of 
diargeability can be sent in a case like the mresent, where the pauper is in an 
asylum ? The 46th section of the Poor-Law Act makes it a misdemeanor 
to detain lunatics more than fourteen days in any workhouse ; and yet it is 
contended that they must be kept twenty-one days, in order to give notice of 
charpeabi^iy. Reg, v. The Justices of Lancashire (4 Q. B. 910) has been 
.cited; but the case of suspended orders is wholly different, because, although 
no removal has actually taken place, still the suspension may be removed at 
any moment, and therefore the prohibition as to the twenty-one days may 
apply. Moreover, the words of the statute are satisfied without incorporating 
me provisions of the Poor-Law Act ; the words are, *^ in the same manner as 
appeals are now heard and determined ;^ which must refer to the mode in use 
berore the passing of the 4 & 5 Wm. 4, c. 76. The Court will not speculate as to 
the intention of Acts of Parliament^ or the meaning of the words, but give them 
their natural and obvious sense, unless that should lead to manifest absurdity. 
{Rex V. Great Driffield, 8 B. & C. 684, 690 ; Edmonds v. Lawhy, 6 M. & W. 
iK5, 289') This Court acted on the same rule in Reg. v. Ellis (14 L. J. 
1 M. C. ; 1 New Mag. Cas. 110), relating to the county lunatic asylums. No 
infer^iee can be drawn in support of this writ from the Lunatic Acts passed 
subsequently tostat. 4 & 5 Wm. 4, c. 76. The Lunatic Prisoners Acts, 
1 Vict. c. 14^ s. S, and 3 & 4 Vict. c. 54, s. 5, expressly refer to and incorporate 
the machinery of 4 & 5 Wm. 4, c. 76. [Patteson, J. — And so does the 54th 
section of 9 Geo. 4, c. 40 ; the word ^* now ^ only refers to the mode of hearing 
the appeal at sessions.1 The 81st section of 4 & 5 Wm. 4, c. 76, enacts that 
no appeal shall be heard, unless the statement of grounds of appeal be served 
Iburteen days before the sessions. But here, no grounds of appeal are neces- 
•ary ; that must be so, unless the case of Reg. v. 2^he Recorder of York (2 New 
Sess. Cas. 502 ; S New Mag. Cas. 52) is wrongly decided ; for Wightman, J. 
there expressly hdd that the appeal clause in question does not require grounds 
of appeal to be given. In Reg. v. Silversides (3 Q. B. 406), it was held that 
the 89 & 40 Geo. 3, c. 89, s. 1, incorporating the provisions of other Acts, did 
not extend to Acts subsequently pasised. Reg. v. The Leeds and Liverpool 
Canal Compang (7 A. & £. 671, 692) is no authority for the appellants ; 
the Court there gave effect to the words of the statute, which exempted certain 
property from payment of any rates, save such as *^ now are usually charged 
thereon.^' On these grounds the writ is bad, and the return is good. 

Pickering, in reply. — First. The exceptions to the writ amount to this, that 
auficient facts are not stated to shew the duty of the Sessions to hear the 
appeal. But that is not necessary. The form given in Comer's and Archbold^s 
Crown Practice is the established form long in use. What is the meaning of 

YOL. II. K 
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the words "an appeal theretofore entered f^ The fact of the appeal having 
been previously entered shews it to have been before the Court ; and it goes 
on to shew that it came on to be heard. In Reof v. Ward (2 Str. 893), 
the third exception to the writ (being a mandamus to admit and swear in 
H. D. to be deputy registrar of the Archbishop of York^s Court) was, that it 
did not shew Dr. Ward to be the person bound to admit and swear in the 
deputy registrar. [Pashley. — That report is incorrect. (He referred to 7 East, 
847, note 6).] The case shews the force of the words " not regarding his duty;'' 
and the report in Strange is correct in that particular, for one answer given to 
the exception, and acquiesced in by the Court, was, " that the writ laid that 
Dr. Ward, minus riti, refused, which was an averment that, in justice, he 
ought to do it." Secondly. The return is bad for uncertainty. There are two 
orders mentioned, and it does not distinguish between them, and shew to which 
the latter part of the return relates. [Patteson, J. — The first order is only an 
order to send the pauper to a lunatic asylum ; and the overseers of the parish, 
where his settlement is adjudged, had no more right to appeal against that than 
you or I had.] If we had traversed the service of either order, proof of ser- 
vice of the other would have supported their allegation. The return is also 
bad on the main point. The uniform policy of the law requires that the appeal 
should be under the same regulations as in the case of orders of removal, and 
that the Act should be so interpreted as to effect that object. Reg, v. Silver- 
sides is not in point. There the Act sought to be incorporated had been 
repealed by a third Act. 

Lord Denman, C. J. — It appears to us that the return is sufficiently 
certain ; but the main point is one of some importance, which we wish to 
consider. 

Cur. adv. vuU. 

Judgment. 

Lord Denman, C. J. now delivered the judgment of the Court. — In 
the case of Reg. v. The Justices of the West Riding of Yorkshire^ objec- 
tions were made to the return, which we do not think it necessary to notice, 
as we are satisfied that the return to the mandamus in this case is suffi- 
ciently certain. No person, we think, can doubt, on reading it, that the 
order mentioned in it is that which was addressed to the churchwardens of 
Liverpool, and which was the subject of appeal to the Quarter Sessions. The 
main question is, whether the 79th section of 4 & 5 Wm. 4, c. 76, applies to 
this case ; and that question is directly raised, because it is very plain that 
the appeal was too late if it depended upon 9 Geo. 4, c. 40 only,* whether we 
treat it as founded on the 60th or 54th section of that Act. It is true that in 
Reg. V. Piwley (4 Q. B. 711) clause 60 was treated as the clause giving the 
appeal ; but it appears to us to be clear, on further consideration of the 
9 Geo. 4, as it dia to Wightman, J. in Re^. v. The Recorder of Yoi'k (2 New 
Sess. Cas. 502 ; supri, 52), that the 60th section applies to cases of penalties under 
the Act, and not to orders ; and that the 54th section gives the appeal, as the 
late Williams, J. held when he made this rule for a mandamus absolute. On 
consideration, we agree with that learned judge in what he stated to be his 
impression rather than his opinion. With regard to the 79th section of 
4 & 5 Wm. 4, it was framed with a view to prevent the hasty removal of 
paupers on those orders obtained ex parte, and which might afterwards be 
litigated. It does not, in express terms, alter the time for appeal, but it does 
so by implication, because it gives twenty-one days for the officers of the parish 
to which it is sought to remove the pauper to make up their minds whether they 
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will receive him or not ; and if they determined on the twentieth day to appeal, 
it is plain they must still have the usual time to give notice ; but the section 
is, in most respects, inapplicable to orders adjudicating on the settlement of 
lunatic paupers, who are sent to an asylum, and who are not removable from 
it, and are therefore not within the mischief of hasty removal, and who, per- 
haps, were never chargeable at all to any parish, but were wandering. Unless 
we are compelled by some strict rule to nold that, by the words of the 54th 
section of 9 Geo. 4, c. 40, "in like manner and under like restrictions and 
regulations, as against any order of removal,^ the provisions of the subsequent 
Act for regulating such appeals are necessarily incorporated in it, as well as 
those of the Act itself, we should certainly exclude the 79th section. In the 
case of Reg. v. The Justices of Lancashire (4 Q. B. 910) it was held that the 
79th section applies to suspended orders of removal, although the time for 
appealing against them is, oy the stat. 49 Geo. 3, c. 124, s. 2, to be computed 
from the time of the serving of such order ; and that decision is quite right, 
for suspended orders of removal are within the mischief of hasty removals, and 
the 79th section is entirely applicable to them. The execution of them is sus- 
pended only until the pauper can safely be removed, which may be much sooner 
than twenty-one days ; whereas, in the case of lunatics, there is no order of re- 
moval at all. We were, however, pressed with the argument that, as the three 
statutes regarding lunatic paupers, passed since the 4 & 5 Wm. 4, plainly 
incorporate the 79th section of the Act, namely, the 1 Vict. c. 14, s. 2, and 
3 & 4 Vict. c. 54, s. 5, and 8 & 9 Vict. c. 126, s. 62, which last repeals the 
9 Geo. 4, c. 40, therefore we must suppose that the legislature intended the 
79th section to apply to the 9 Geo. 4, c. 40. We do not think that this con- 
sequence necessarily follows ; whether the legislature in those cases knew that, 
adverting to the 79th section, its provisions were in a great measure inap- 
plicable to orders for maintenance of lunatic paupers or not, may be doubtful. 
The language used in those cases does incorporate the section, so far as it is 
applicable, and must have its legal effect ; but we are not therefore called upon 
to incorporate the section into a former Act, the language of which does not 
compel us to do so. Upon the whole, we are of opinion that this appeal was 
too late, and the judgment must be for those who have made the return to the 
writ of mandamus. 

Judgment for defendants. 
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BAIL COURT. 

May 3 and 27, 1847. 
(Before Mr. Justice Eele.) 
The Quben t?. Best and Othbbs, Justices of Surrey. 

Highway-rate — Appointment i^fturwyort byjutticet, when to be made. 

Under the5 8f6 Wm, 4, e. 50, «. 11, power ie given tojuttieetat special teuiom, on its being pn^i 
to them that the veetry had made d^ault in electing a highway eurveyor, to appoint a mrMyor 
themtelves at their next succeeding meeting ^ qfter such proqf of de/auU, l\oo eurveyorefir ike 
highway* having been elected at a veetry not legally convened, proof qf the illegality of ike 
appointment was duly given to the justices at their next special sessions for the highways, wkert' 
upon they themselves appointed two surveyors, who proceeded to levy a highway-rate, which bm§ 
resisted on the ground of illegality in the appointment of the surveyors maiing it, — 

Meld (on motion for a numdamus to compel the justices to issue their warrant of distress), that ikt 
rate was illegal, inasmuch as the surveyors were badly appointed; for that the justices appondw^ 
them had no jurisdiction to appoint them at the same special sessions at which they had pnt^ 
qf the neglect of the vestry to appoint, but should have made their appointment at their next ne- 
ceeding special sessions of the highways after such proqf qf neglect. 

There is no objection to making and levying a subsequent rate before a prior rate has been eoUeeki. 

MONTAGUE CHAMBERS, in Hilary Term, obtained a rule caffing 
upon George Best, Henry Halsey, and Henry Drummond, Esquirei, 
justices of Surrey, and also on one John Weaver, to shew cause why a manda- 
mus should not issue commanding the said justices to grant a warrant of distress 
for levying on the goods of the said John Weaver the sum of 1/. lis. 5d., rated 
and assessed upon him by a rate made for the repair of the highways in the 
parish of Shalford, in the county of Surrey. 

The aflBdavits disclosed that, on Sunday, the 25th of March, 1846, the 
churchwardens and overseers of the parish of Shalford, which said paridi 
maintains its own highways, affixed a written notice on the church-door, calling a 
vestry for the next Wednesday, to appoint new officers for the ensuing year ; and 
that on the Wednesday, accordingly, the vestry was held, when Nimrod Mitchell 
and John Budd were elected as surveyors of the highways of the parish for that 
year. At a special sessions holden on the 11th of Apnl, the justices were of opinion 
that the election of surveyors by the vestry, pursuant to the notice of the 25th 
of March, was invalid by reason of the notice not having been given " three 
days, at least," before the day for holding the same, pursuant to the 5 & 6 
Win. 4, c. 50 ; and therefore they proceeded, under the powers of the 11th 
section, to appoint surveyors themselves; and they accordingly appointed 
Sir Henry Austen and George Davis as such surveyors for the current year, 
who therefore received the books, &c. fix)m the old surveyors. On the 1st of 
October following, Sir Henry Austen and George Davis made a highway-rate 
for the repair of the highways, which rate was properly allowed and published, 
but a part only was collected ; and on the following 20th of November, the 
two surveyors made another rate, which was also allowed and published, and 
under this rate John Weaver was assessed to the amount of 1/. lis. 5d., in 
respect of premises occupied by him. This rate he refused to pay ; whereupon 
be was summoned before the justices to shew cause why he refused to pay, and 
on his appearing, he grounded his objection upon the illegality of the appoint- 
ment of Sir Henry Austen and George Da vis as surveyors. The j ustices, although 
they held that the excuse was insufficient, nevertheless declined to* enforce the 
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xate by a warrant of distress, wkhout the directioa of this Court A similar 
application was subsequently made to the present defendants, and with the 
same result, whereupon the present rule was obtained. 

Wordsworth shewed cause. — The appointment of Sir Henry Austen and 
Greorge Davis by the justices as parish surveyors was clearly bacC inasmuch as 
it was made at the same special sessions as tnat on which tney ascertained the 
irregularity of the election by the vestry. The 5 & 6 Wm. 4, c. 60, s. 11, 
which gives the justices the power to appoint, enacts, in case the neglect of a 
parish to elect a surveyor of the highways appears on oath before the justices 
at a special sessions for the highways, they shall, *' at their newt succeeding 
special sessions for the highways,'^ appoint a surveyor themselves. In the 
present case, instead of making the appointment at the next sessions after 
receiving information of the default oi the vestry, they made it at the same 
sessions, which rendered it clearly bad. Independently of this, the rate sought 
to be enforced is bad, inasmuch as at the time it was made there was a pnor 
rate existing ; there were, therefore, two concurrent rates, and under such cir- 
cumstances the second was invalid, as there cannot be two rates for the same 
period. (Reg. v. I%e Inhabitants of Fordham, 11 A. & E. 73.) 

Montague Chambers and Phipson^ contr^. — The election of the surveyors 
St the vestry was invalid, and the only question therefore is whether the 
appointment by the justices was regular. Eble, J. — It is quite clear that 
three days' notice of vestry was necessary ; and as that was not given, the election 
of the nrst set of surveyors was bad.] The justices, therefore, were justified 
in themselves appointing surveyors. The 5 & 6 Wm. 4, c. 50, s. 11, which 
empowers them to appoint at a subsequent special sessions, is merely directory, 
ana does not compel them to postpone the appointment to another sessions, 
after they have sufficient notice of the legal vacancy of the office. There are 
no negative words restricting the appointment. {Rew v. The Justices of 
Derbyshirey 4 East, 142 ; Reof v. Sparrow, 2 Stra. 1128.) The objection to 
this rate, that it is a concurrent one with another, is not well founded ; the 
present rate is not a concurrent rate, but a wholly different one, made in addition 
to the other, and tat a different period. [Eble, J. — In practice, the whole of 
one rate is seldom collected before a new one is made, and there is certainly 
nothing illegal in levying the second rate under such circumstances, and that 
appears to ]^ so in the present case. I will consider the otherpoint.l 

Cur. adv. viUt. 

CoLsaiDGE, J« this day (May 27) delivered the judgment of Mr. Justice 
Eble, as follows : — On shewing cause against a rule ror a mandamus com- 
manding the justices to take steps for levying a rate for the highways, it 
af^ared that the validity of the appointment of surveyors for the highways 
W|r the vestry was disputed, on the ground that a notice on Sunday for a 
vesitry on Wednesday was not a notice of three days at least, and these facts 
were shewn to the justices at the special sessions for highways, and they at the 
same sessions appomled the surveyors, who made the rate which it was sought 
lo enforce by mandamus. One question raised was whether this appointment 
was valid under 6 & 6 Wm. 4» c. 50, s. 11, whereby it is enactecl, *' that in 
case the neglect <^ a parish to elect a surveyor appears on oath to justices at 
a special ses^ons for nighways, they may, at their next succeeding special seS' 
sions for the highways, appomt a surveyor,^ and I am of opinion it was not. 
The enactment is dau*, that the interval between the two special sessions for 
the highways is to be interposed between shewing the neglect of those who have 
the primary right to elect, and the appointment by the authorities substituted 
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in case of such neglect ; and there seems good reason for the interval, as the 
alleged neglect may be denied or explained, and as inquiry may be requisite to 
enable the justices to ascertain who are the fittest persons to be appointed. The 
appointment of the surveyors being invalid, the rate made by them cannot be 
eniorced, and the rule must be discharged. 

Sule discharged. 
T. W. S, 
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June 12, 1847. 

The Quebn v. The Justices of Carmarthenshire 

{Re George Thomas). 

Coroner's /ee$ and disbursemenit — DUereiUm iffjuiticei at to allowanee or diiollowance — 
Statutes 25 Geo. 2, c. 29 ; 6 4* 7 Wm. 4, e. 89 ; 1 Viet. c. 68 ; 7^8 Vict, e, 92. 

TThe right qf the coroner (under 25 Geo, 2, c. 29, and 1 Vict, e, 68, e, 3} to remuneration for kii 
trouble in holding inqueett depends upon the/act of such inquests having been duly taken ; and tke 
Justices in quarter sessions have a discretion to exercise upon that subject in determining whether 
an order for payment ought to be made. With the exercise of that discretion this Court will not 
interfere, unless there should be ground for supposing that the Justices were chargeable with cor- 
ruption, or had acted under undue if^uence. His right, however, to be reimbursed the sum 
which he has actually expended in payment qf the expenses incurred in and about the holding qf 
any inquest, or in payment of any medical witness under the provisions of stat, I Vict, e. 68, 
does not depend upon the due taJking qf the inquests ; and the Justices therefore in thai matter 
have only to decide upon the propriety of the amounts charged. This Court accordmgly, w^on 
application by a coroner, whose fees and disbursements had been disallowed, made absolute a rule 
upon the Justices in quarter sessions for payment qf the latter, but discharged it as to the 
former, 

P ASHLEY, in Easter Term (May 6), obtained a rule calling upon the 
justices of Carmarthenshire to shew cause why they should not make an 
order for the payment to George Thomas, one of the coroners of the said 
county, of the sum of 7/. 3s. 8d., being the amount of fees and disbursements 
(viz. 4/. 13s. 8d. for fees, and 91. 10s. for disbursements) payable to him in 
respect of two inquests on the bodies respectively of John Young and Mary 
John. That rule had been obtained upon the affidavit of the said George 
Thomas, who stated that he is one of her Majesty's coroners for the county of 
Carmarthen, and that, on or about the 2nd ofFeoruarylast, he received notice 
from one of the superintendents of the police force for the county of Carmarthen, 
of an accidental and sudden death which had then recently occurred in the 
parish of St. Clears, within his district, and distant about ten miles from depo- 
nent*s place of abode. That he was also informed that the deceased^s death 
was in consequence of his fingers having been chopped off by a chaff-cutter. 

That he considered it to be his duty to inquire into the cause and manner of 
such death, and accordingly issued his warrant to the constable, directing him 
to summon a jury on the next following day, and that deponent, on the morning 
of the 3rd of February last, accordingly empannelled a jury, and an inquest 
was duly taken by this deponent and tne said jury, on view of the body of 
the deceased : that previously to holding the said inquest, deponent was 
informed that deceased was, during his last illness, in receipt of parish relief, 
and dependent formedical treatment and care upon the medical officer for that 
district of the union ; and that it was rumoured, and commonly talked of, that 
the deceased had not received proper attention and treatment from the said 
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medical officer, and that the deceased, a short time before his death, had com- 
plained of the conduct of the said medical officer, and had expressed a wish to 
have another doctor. 

That the witnesses examined before deponent and the said jury deposed to 
the effect, that the said John Young, on the 12th day of January, while occu- 

Eied in cutting furze with a chaff-cutter, happened to set his fingers accidentally 
etween the wheels of the chaff-cutter, by mean^ whereof they were severely 
lacerated and bruised ; and that afterwards, on the 23rd of January, in con- 
sequence thereof, he contracted a disease called tetaniLS, of which said disease 
he died on the 1st day of February last past. 

That deponent, at the request of the jury, ordered the surgeon of the union 
to attend as a witness at such inquest, and that he stated that one of the 
deceased"*s fingers was nearly torn off, and the other fingers of the same hand 
were much bruised by the cogs of the said chaff-cutter ; that he did not think 
it necessary to amputate either of the said fingers, but sufiered one of them to 
slough ofi, and that no symptoms of lock-jaw appeared until the eleventh day 
after the accident occurred. 

That, from all the circumstances, deponent considered that there was some 
degree of doubt as to whether the treatment of the medical officer was skilful 
and judicious, but that it also appeared in evidence that the medical officer was 
constant in his visits and attention to the deceased, and did every thing for him 
to the best of his ability. 

That the verdict of the jury was, that the deceased died of lock-jaw, produced 
hy injuries to his fingers, caused by a chaff-cutter. 

That on the occasion of holding the said inquest, he paid all the expenses 
reasonably incurred in and about holding the said inquest, namely, to the sur- 
geon 1/. Is. ; for the use of the room in which the said inquest was held 3s. ; 
and to twelve jurors 12s. 

That the practice of the Sessions is, not to reimburse the coroner for the pay- 
ment of any jurors exceeding twelve. 

That on the 22nd day of February last past, deponent was informed by a 
police constable to whom that duty belonged, of the death of a child in the parish 
of Langharne, and in the district for which deponent is appointed, which was 
stated to have been caused by its clothes having taken fire ; and that the said 
death occurred about twelve miles from deponent^s residence ; and that the 
said constable travelled nine miles, or thereabouts, for the purpose of giving 
deponent notice of the said death ; and that from the information he so received 
from the said constable, deponent considered it his duty to hold an inquest on 
the body of the deceased, and accordingly deponent issued his warrant to the 
constable to summon a jury ; and that on the 22nd day of January last, such 
jury was accordingly empannelled, and an inquest duly held by deponent and 
the said jury, on the view of the body of the deceased, Mary John, who was 
an infant of the age of four years. 

That it appeared from the examination of the witnesses, taken by deponent 
on the holding of the said inquest, that the deceased was suffered by ner parents 
to be alone in a room in which there was a fire, and from which no precaution 
had been taken to screen or defend her, and that the clothes of the deceased 
accidentally took fire ; and that the said Mary John died, in consequence of 
being so burnt, on the day next following. 

That the verdict of the jury was, that the said Mary John was accidentally 
burnt to death ; that it was proved in evidence on the said inquiry, that pre- 
viously and JEibout Michaelmas last, another child of the same parents was 
accidentally severely scalded, and died about eight weeks after. 
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That he was never informed of the death of such last-mentioned child, or of 
the accident which had occurred to it. 

That such deaths, deponent believes, are of much more frequent occurrenoe 
in the county of Carmarthen, and in the neighbouring county of Cardigan, 
than in any other counties. 

That on the occasion of holding the said inquest on the said Mary John, 
deponent paid all the expenses reasonably incurred in and about the nolding 
the same ; viz. to the jury ISs. and to the witnesses 2s. 

That, pursuant to an order of the said Court of Quarter Sessions, deponent 
sent in his bill of fees and disbursements for the several inquests held by depo- 
nent during the quarter of a year then last preceding ; and that the said oill 
was for nine inquests and two journeys, and amounted together to SSL lis. Id.; 
and that the finance committee appomted by the said Court to audit all cUdms 
and accounts against the county disallowed the whole of the above-mentioned 
fees and disbursements expended by deponent in holding the several inquests 
upon John Young and Mary John, amounting together to the sum of 
7/. 3s. 8d., of which the sum of 2Z. 10s. was money laid out and expended by 
deponent. 

That he afterwards applied to the Court of Quarter Sessions, held on the 
8th day of April instant, to review the decision of the said finance oommittee, 
and to order the payment of the said fees and disbursements of the two said 
inquests ; and deponent explained to the Court the circumstances under whicb 
the said inquests on the bodies of John Young and Mary John were holdea 
by deponent ; and that the said Court of Quarter Sessions confirmed the sud 
decision of the said finance committee, and made an order for disallowing the 
whole of the fees and disbursements incurred by deponent in holding the several 
inquests on the said John Young and Mary John ; and that the only reason 
given by the said Court for disallowing the same was that they did not conflider 
either of such inquests necessary. 

Monday y May 31. — Sir*f. Jervis, Attomey-Greneral, and Crompton shewed 
cause. — The Court of Quarter Sessions has decided that these inquests were 
unnecessarily held, and has on that ground refused to allow the coroner's fees 
and disbursements. The question is, whether any such discretion is vested in 
them. First. As to the coroner^s own fees, stat. 25 Geo. 2, c. 29, s. 1, 
provides that, for every inquisition (not taken upon view of a body dying in 
gaol) which shall be duly taken in any township or place contributing to the 
county-rates, he shall have 20s., and also 9d. for every mile he shall be oom- 
pellea to travel from his usual place of abode to take such inquisition ; to be 
paid, by order of the justices in sessions, out of the county-rates; and under 
that statute it has been held that the justices, before makmg such order, are 
to decide whether the inquests have been duly taken. In Rex v. The Jueikm 
of Kent (11 East, 229, 231), Lord Ellenborough, C. J. said that ** there was 
no sufficient ground for the application (which was fbr a mandamus to justices 
to allow a coroner^s fee), for the statute had directed that the fees should be 
allowed to the coroner for all inquisitions duly taken ; and the justices woe 
to judge whether the inquisition in question had been duly taken, and there 
was no reason for imputmg to them that they had exercised their judgment 
with any undue bias ; and the Court did not see any occasion to interfere with 
that judgment in that instance.*^ That is the reasonable construction of the 
Act of Parliament ; it can hardly be supposed that the legislature would have 
required the order for payment to be maae by the Court of Quarter Sessioiis, 
if the only inquiry to oe instituted was whether the inquisitions had been, in 
fact, taken, or whether the proper formalities had been observed. The mxadief 
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of holding umiecessaiy inquests is very serious, and appears to have risen to a 

Seat height when Rea v. The Justices of Kent was decided^ for Lord Ellen- 
rough there observes, that ^* there were many instances of coroners having 
exercised their office in the most vexatious and oppressive manner, by obtruding, 
themselves into private families, to their great annoyance and discomfort, 
without any pretence of the deceased having died otherwise than a natural 
death, which was highly illegal.^ '^ The mere fact of a body lying dead does 
not eive the coroner jurisdiction, nor even the circumstance that the death was 
sudden : there ought to be a reasonable suspicion that the party came to his death 
by violent or unnatural means ; " as was said by Lord Denman, C. J. in deli* 
vering the judgment of the Court in Reg. v. The Chreat Western Railwayi 
Company (3 Q. B. 340) ; and the Court of Quarter Sessions is a tribunal weU. 
qualified to ascertain whether such reasonable suspicion existed. But assuming 
tnat, under the stat. 25 Geo. 2, c. 99^ the justices had the right to disallow the 
coroner^s fees, on the ground that the inquest was unnecessary, it will perhaps 
be argued that the stat. 1 Vict. c. 68, s. 3, makes a difference in this respect. 
That is *^ an Act to provide for payment of the expenses of holding coroners? 
inquests,^ and relates principally to tne disbursements to be made by the coroner ; 
but in sec. 3 it enacts that coronas are to cause a full account of all sums 
paid by them to be laid before the justices ; and such justices may examine the 
coroner, on oath, as to such account, and on being satisfied of the correctness 
thereof, shall make an order on the treasurer of the county, &c., '* for payment 
to the said coroner, not only of the sum due to him on such account, but also 
of a sum of 6s. 8d« for every inquest holden by him as aforesaid^ over and 
above all other fees and allowances to which he is now by law entitled.'" The 
effect, however, of that provision is merely to increase the amount of the 
coroner'^s fee, and not at all to interfere with the discretion which the former 
statute had given to the justices. The only difference is, that if they allow bis 
fee at all, they are bound to allow the larger sum. If the inquest has not been 
duly taken, the legal title to any fee has not accrued. Sec. 21 of 7 & 8 Vict, 
c 92, confirms this view of the question. After reciting that *^ doubts had 
arisen as to the power of the justices to order the payment of allowances far 
travelling, in any case where an inquisition has not been taken, although such 
coroner has been compelled to travel from his usual place of abode for the 
purpose of taking an inquisition,^ it enacts, *^ that it shall and may be lawful 
tor the justices of the peace, in their general or quarter sessions assembled for 
the county, &c., if they shall seejit^ to order the payment of such allowances for 
travelling, to any coroner who shall shew to the satisfaction of the said justices 
that he had been compelled, in the discharge of his office, to travel from his 
usual place of abode for the purpose of taking an inquisition, but which in the 
exercise of his discretion he deemed to be unnecessary, and declined to take.^ 
The effect is, taking this together with 26 Geo. 2, c. 29, that justices have now^ 
jurisdiction to allow the coroner's travelling expenses, whether the inquest 
be held or not ; but a discretion is clearly given to them as to such allowance. 
It would be a strange conclusion to arrive at, that the justices have a discretion 
to allow or disallow travelling expenses when no inquest has been held, but na 
cBseretion as to any other items included with them in the coroner's account. 
Secondly. As to the disbursements, they stand upon the same footing. If the 
coroner improperly holds an inquest, he must lose all the money which he has 
paid in consequence of it. The principle is the same, whether applied to his 
own fees or to disbursements made by him. His right to be reimbursed, as 
imich. as his right to remuneration, depends upon the legality and validity of 
the inquisitions which be holds. The recent statutes, which alter the mode ol 
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payment, make no difference in this respect. Stat. 6 & 7 Wm. 4, c 89, 
empowers the coroner to summon medical witnesses, and to direct past mortem 
examinations (sec. 1); it also specifies the fees to be paid to such medical 
witnesses, and requires the coroner to make an order for payment of them upon 
the churchwardens and overseers, who are to pay them out of the poor-rates 
(sec. 3). Then, by 1 Vict. c. 68, ss. 1 and 2, the mode of payment is altered, 
and the coroner is required to pay immediately after the termination of the 
proceedings at any inquest, not only the medical witnesses, but all expenses 
reasonably incurred in and about the holding thereof, not exceeding the sums 
set forth m a schedule of fees to be made by the justices in general or quarter 
sessions assembled. Then the 3rd section provides for his reimbursemrat as 
already stated. It therefore adopts the practice which prevails with r^ard to 
the fees of criminal prosecutions, and is clearly not intended to affect in any 
way the jurisdiction of the Sessions as it previously existed. It assumes the 
inquest to have been duly taken, and only purports in the title and preamble 
to provide for the payment of the necessary expenses of holding them. If, 
then, it be established that* the justices have a discretion to allow or disallow 
■these charges, they have exercised it, and there l)eing no imputation of improper 
motives against them, this Court will not interfere. 

Pdshleyj contra. — The case of Reoo v. The Justices of Kent cannot be cited 
as establishing any rule. It rests upon the particular circumstances there 
proved ; and as the Court exculpated the coroner from all blame, probably his 
main object in making the application was attained. There have been other 
cases in which this Court has reviewed the decision of the justices, as in Rex 
V. ITie Justices of Warwick (5 B. & C. 430) ; Rex v. Oxfordshire (Justices) 
(2 B. & A. 203) ; Jervis on Coroners, 59 ; and if the Court have that power in 
any case, they will exercise it in the present, for it is clear that the coroner would 
have run great risk if he had abstained from holding either of the inquests in 
question, after information had been given to him by the police. They were 
certainly fit cases for inquiry, and the coroner swears that he thought it to be 
his duty to hold both mquests. [Coleridge, J. — Do you argue that the 
justices have jurisdiction, out that the exercise of it is subject to revision by 
this Court, or that they have no jurisdiction to decide as to the propriety of 
holding the inquest?] First. They have no jurisdiction ; their duty is merely 
to ascertain the fact that the inquest has been held, and that the coroner has 
bond fide exercised his judgment in holding it ; and if satisfied, then to order 
payment of the proper fees and allowances. The coroner alone is to judge 
whether an inquest ought to be held ; in him the law has vested that discretion, 
and his duty is to hold inquests " sine mora " after information, in all cases 
which seem to him proper for investigation. (Staun. P. C. fol. 61.) "He 
need not ^o ex officio to take the inquest, but ought to be sent for.'' (Per 
Holt, C. J., in Heg, v. Clerk, 1 Salk. 377.) All cases of sudden death, and 
cases of burning, are particularly mentioned in the old authorities as calling 
for the exercise of the coroner's jurisdiction. (4 Ed. 1, st. 2 ; Stat, de On. 
Cor. ; Bracton, lib. 8, fol. 121, b ; Fleta, I. c. 25, ss. 1, 9 ; Mirror, c. 1, s, 12; 
Britton, s. 7.) [Sir J. Jervis. — That last passage probably refers to the burning 
of houses, — a jurisdiction which has recently been exercised by some coroners. 
[Lord Denmax, C. J. — A very useful jurisdiction.] But the power of the 
coroner is to be exercised within the limits of a sound discretion, as is said in 
1 East, P. C. 382 ; and the law has provided various and summary modes of 

?unishment in case of neglect, or improper discharge of the duties of the oflBce. 
?he coroner may be removed from his office at any moment, ew parte, bj 
writ under the great seal de coronatore eaonercmdo {Ew parte ParneUy 1 Jac. 
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& W. 451), or he may be punished by attachment or criminal information, or 
by fine and imprisonment. (2 Hales, P. C. 58.) Mew v. The Justices of Nor-- 
folk (1 Nolan, R. 141) was a strong case of misconduct, and is probably one 
of those alluded to by Lord Ellenborough, C. J. in Reof v. The Justices of 
Kent; but there the Court seem to have thought that the justices had no 
authority to refuse altogether the fees of an inquest regularly taken. Secondly. 
Whatever the extent of the justices' authority, it is subject to revision by tms 
Court. The authorities already cited are sufficient for this position, and the 
argument founded on Rex v. The Justices of Kent goes too far, because it 
would oust this Court of a jurisdiction frequently exercised, viz. that of 
compelling justices to enforce the levying of poor-rates by distress warrant. 
That jurisdiction exists, because without it there would be no other remedy, 
and here the grievance is greater. If one justice refuses to issue a distress 
warrant, others may be resorted to ; but here, the refusal is by the only tribunal 
which has power to make the order required. The observations already 
made apply equally to all the items of the coroner'^s account; but even if the 
coroner s own fee and travelling expenses are not allowed, he will still be entitled 
to receive the amount of disbursements made by him under the recent statutes. 
Stat. 1 Vict. c. 68, s. 3, is express and absolute in its terms. The coroner is to 
cause a full and true account of the sums paid by him to be laid before the 

n'lces, who may examine the coroner, on oath, as to such account; and, ^*on 
g satisfied of the correctness thereof, shall make an order on the treasurer ^ 
^cjbr paymenty^ — not "if they shall think fit,'' although those words are 
used in another part of the statute. This account includes the fee of the 
medical witness, which the coroner, by the 2nd section of 1 Vict. c. 68 (repealing 
6 & 7 Wm. 4, c. 89» s. 3), is obliged to pay at the termination of the inquest. 
[Coleridge, J. — But if a coroner improperly holds inquests, though his 
proceedings are formal, are the justices still to pay him ?] Yes; the remedy 
for misconduct is removal or punishment. [Coleeidge, J. — That is no remedy 
for the burden thrown on the county rates.] The evil would never be permitted 
to go to any considerable entent. Stat. 7 & 8 Vict. c. 9S, s. 21, has been 
referred to; it authorizes the justices to allow the coroner's travelling expenses, 
though no inquest should be held ; and the obvious object of the legislature 
was, as far as possible, to relieve the coroner from any bias which might be 
created by pecuniary interest ; but if the argument on the other side prevails, 
and the repayment of large disbursements even is to depend upon the result of 
the inquest, the coroner will always have a large pecuniary interest in obtaining 
a verdict of manslaughter. The Sessions coulcl act upon no rule more dan- 
gerous than that of considering the burden of proof cast upon the coroner in 
every case in which the jury found a verdict of accidental death (which was 
always necessary to deodands) ; and it is not to be forgotten that the magis- 
trates themselves, as contributing to the county rates, have a pecuniary interest 
in disallowing the coroner's charges. 

Sir «/. Jervis, Attorney-General, mentioned that Rea v. The Justices of 
Norfolk confirmed the view taken by the Court in Rew v. The Justices of 
Kent. 

Cur. adv. vuU. 

Judgment. 

LoE9 Demman, C. J. now delivered the judgment of the Court. — In this 
case there were two questions for consideration : first, whether, when a coroner 
holds an inquest and pays certain sums to medical men and other jiarties, tlie 
Court of Quarter Sessions has any discretion as to allowing or disallowing him 



bis own fees and expenses, and repaynientto htm of the sums he has expended;: 
secondly, whether, if the Court of Quarter Sessions has this discFedon, lUi- 
Court has any controlling power over the Quarter Sessions in- the exerdie^ 
that discretion. In examining the first question, it is unnecessary to so lato 
the ancient law as to the office of coroner, at a time when it was not thought 
right or consistent with the high dignity of that officre that any fee or reivaid 
should be received, for the present payments to them depend on modem 
statutes, of which the 25 Greo. 2, c. ^, for giving proper reward to coroners, 
is the first. That statute commences by stating the fee given by the 3 Hen. 7, 
and that the same is not an adequate reward for the general execution of the 
said office ; and then enacts, " To the intent that coroners may be encounmi 
to execute their office with diligence and integrity,**' that " for every inquisitioD, 
not taken upon the view of a body djring in a gaol or prison, which shall be duly 
taken in England," a certain fee, and so much per mile for travelling expenses. 
The 2nd section relates to persons dying in prison, and enacts that, for every 
inquisition which shall be duly taken upon the view of a body dying in any gsm 
or prison in England, so much money, not exceeding 20s., shall be paid as the 
justices shall think fit. The legislature contemplated a reward for services 
rendered. Two cases are provided for : in the first, that of persons- dying at a 
distance from his residence, the sum to be paid to the coroner is fixed, and die 
mileage only is to be ascertained ; in the second, that of persons djdng in 

Erison, the sum itself is to be fixed by the justices within a certain limit. In 
oth cases the legislature contemplated a reward for holding the inquest, bat 
in both it speaks of an inquest bein^ *^ duly taken.^ The fact that it was duly 
taken seems to be a condition precedent to the title of the party to the rewardL 
If payment is to be made of course, without any control, and withoat catH 
sideration whether the inquisition was duly held, instead of encouraging the 
execution of the office with diligence and integrity, it would naturally lead* to 
the opposite result of inquests being negligently and dishonestly held, while 
the existence of the right to control secures, not only care and diligence in 
taking the inquest, but also that inquests shall only be taken where it is proper 
to take them. That was the view taken many years ago by this Court, in the 
case of RexY. The Justices of Kent (11 East, 229), with which this Court, at 
tfie present moment, entirely concurs. If that is correct, it is obvious that, in 
the present case, the justices in sessions must exercise a discretion in determining 
whether the coroner's conduct was such that an order for payment should be 
made. But if the justices must exercise that discretion, then the second question 
arises, whether this Court will interfere with what is thus clearly within their 
jurisdiction. The statute gives no appeal to this Court, and the rule of law 
is, there can be no direct appeal from the Quarter Sessions, unless it be ^ven 
by statute. That rule of law is a beneficial one, and operates convenienfly in 
this instance. Whether an inquest has been duly taken, depends on a variety 
of circumstances, which it would be impossible to judge of so satisfactorily 
by affidavits, as upon oral examination, and which, therefore, might be much 
better inquired into at the sessions than on motion in this court. Assuming 
the absence of corruption, the bias which it is supposed justices would, as 
rate-payers, entertain on such a subject, is not likely to prevent them from 
coming to a more correct conclusion than this Court could hope to arrive at 
upon affidavit. If, indeed, there was ground for imputing to them any corrupt 
purpose, no doubt there is an inherent power in this Court to compel them to 
oojustice ; but without expressing entire concurrence in the decision of the 
JQBtices, or saying that we shouM m the case before us have refused' totdkiw 
these charges, we see no occasion to interfere with it. Butit imssaik} thai, wiuil-' 
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m&t the Seetions xoiffht do as regards the .ooroa^s om remuneration, yet, as 
regards the sums he nas expend^, they ^neee conpukorv payments 4mder the 
.tflatute^ and he is entitled to be reimbursed them, aad the Sessions had no 
diseretion. As to the fee of ome guinea to the medical witness, the fees of the 
bailiff and the jury, and the sum paid for hire of the room, and to witnesses, 
and other small expenses, which are either fixed in amount by the recent statute, 
or are limited by order of the Quarter Sessions, the coroner is compelled by 
Stat. 7 Wm. 4 & 1 Vict. c. 68, to pay them immediately after the termination 
of the proceedings ; and the statute enacts that these sums so advancied shall 
be repaid to the coroner in the manner provided by that statute. That manner 
is stated in the 3rd secticm, which provides that the coroner is to lay a full 
and true account of all sums, including the fee to the medical witness, paid 
by him, before the Sessions, and that the justices, if satisfied of its correctness, 
are to make an order for payment of the amount. Perhaps some distinction 
may exist between the fees to medical witnesses and those of other witnesses, 
or other expenses, on the score of the necessity of the latter ; but the propri^y 
of requiring the attendance of medical witnesses at an inquest is so unquestion- 
able, as almost to amount to a necessity, and we think it better, therefore, to 
class that among the necessary expenses of every inquest. It is to be observed, 
that the recent statute of 1 Vict. c. o8,contains no words like those in the 25 6eo.2, 
and although the justices are empowered to examine the coroner on oath, the 
context seems to shew that that power is meant to apply rather with reference to 
the expenses being actually incurred, than to any thing else. This does not, 
indeed, conclude the question ; for in statutes passed for securing the payment of 
the expenses of coroners^ inquests, it was not to be expected that any thing 
would appear as to the propriety of holding them. But there are many per- 
sons, bailiffs and others, all of whom are bound to obey the coroner's authority, 
and their remuneratiim certainly could not depend on the propriety of holding 
the inquest. So the householder, who lets his room for the purpose of holding 
an inquest, could not be expected to inquire whether it ought to have been held. 
Prior to the stat. 7 Wm. 4 & 1 Vict., these charges were not provided for by 
law, but were paid out of the poor-rates. By the 6 & 7 Wm. 4, c. 89, the 
charge for medical witnesses was directed to be paid, upon the order of the 
coroner, out of the poor-rates. When the coroner was not the person who 
actually paid those charges, but they were paid on his order, it is clear that 
the overseers could not resist the payment merely on the ground that he had 
not held the inquest propyl y ; for his order was just as binding upon the 
overseers in a case in which he had been guilty of indiscretion in holding an 
inquest, as in any other. If that statement were true before the statute, it is 
jiQt altered now traax the mere circumstance that, instead of ordering the pay- 
ment of expenses to those whom he summons to attend him, it has been 
.considered convenient that he should pay them, in the first instance, out of his 
own pocket, and claim reimbursement from the county. In this respect he is 
the mere agent of the county treasurer, and, as he is bound to pay, he is 
^ititled to be repaid by the justices, on their being satisfied of the correctness 
.of his account. This construction meets the justice of the case, and is in 
.accordance with the spirit of the statute. All temptation to hold unnecessary 
inq[uests is destroyed by making his own remuneration dependent on the pro- 
priety of his holding them. But as those who must obey his summons are to 
.ee paid by him, we think that he ought to be repaid those expenses : thus he 
/is joot piuusfaed to such an extent as to make him improperly slow in holding 
inquests ; whereas he might be prevented from holding them, where they were 
AMBssary, if he wasin peril, not only of lasiiig all remuneration for his own 
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time and trouble, but of being saddled with the payment of all those whom be 
has summoned to attend him, and the other expenses which are necessarily 
and unavoidably incurred in such a case. The rule, therefore, as to tbe 
expenses paid by the coroner, will be absolute, but discharged as to the rest. 

Mule accordingly. 
A.B. 
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June 10 and J46, 1847. 
The Queen v, James Lancaster. 

Bight ofthejutiices of the horovgh of Leeds to appoint the gaoler of the new gaol and home tf 
correction there— Statutes 4 Geo, 4, c. 64 ; 5^6 Wm. 4, c. 76 ; 1 Vict. e. 78 ; and 2^3 Viet, 
c, 56. 

The borough qf Leeds was incorporated by charter of 13 Car, 2, which gave to the mayor and kit 
successors the rule and custody of the gaoL Originally the only gaol was one for temporary etm- 
finementt without any residence for the gaoler t who was appointed by the corporation, Tkst 
prison being inadequate, a second prison and house of correction, with a residence for the gaoler, 
was built under local Acts of 49 Geo. 3 and 55 Geo, 3, which vested the power of appointin§ 
the gaoler in the justices at quarter sessions, who exercised it. That being also found inadequate, 
another gaol and house of correction for the imprisonment of criminal offenders, committed from 
the borough, was built by the town-council, under the powers of the general Gaol Acts, 4 Geo, 4, 
c. 64, and 2 8fZ Vict, c, 56. The gaols of York Castle and Wakefield House qf Correctisn 
had always been used for the detention of prisoners committed from the borough. Upon a dispute 
as to the right to appoint the gaoler of the new prison, — 

Held, first, that the appointment of gaoler to such last -mentioned gaol being ** a thing m reUttion to 
the regulation of a gaol provided to be done at quarter sessions,** both by 4 Geo» 4, c. 64, and hy 
the local Act, was given to the justices of the borough by sec. 3Sofl Vict, c, 78 ; or, at aU events, 
by sec. 1 o/2 ^ 3 Vict. c. 56. 

Secondly. That the new prison did not fall within the exception as to the keeper of**the ammon 
gaol," in sec. 2b of 4 Geo. 4, c. 64 ; and that at all events, it being substituted for the gaol buUt 
under the local Acts, the claim of the justices to the appointment under these Acts was preferable 
to that of the mayor under the charter. 

Thirdly, That whatever power as to the regulation of gaols (including therein the appointment of 
gaolers) had been conferred upon the recorder by the 5^6 Wm, 4, c, 76, ». 105, had been taken 
away and given to the borough justices by sec, 38 q/'l Vict, c, 78. 

Fourthly. That the usage of the corporation to appoint the gaoler of the old prison did not give to 
the corporation the right of appointment in opposition to the clear words of the charter. 

Fifthly. That the b 8f 6 Wm. 4, c. 76, s. 116 (giving to the town-council the powers possessed if 
justices in quarter sessions under 4 Geo. 4, c. 64), taken together with 2^3 Vict, c. 56, «. 1 
(extending to all gaols the provisions of 4 Geo. 4, c. 64), did not give the right of appointment to 
the town council; because stat. 1 Vict. c. 78, s. 38, had previously given it to the justices : and 
the provisions of 4 Geo. 4 were extended to all gaols, subject to the modifications introduced kff 
that statute (1 Vict. c. 78). 

Sixthly, That the appointment of gaoler was not given to the town-council by 6 Sf 7 Wm. 4, e, 105 
s, 8 : first, because such appointment is within the exception to that clause as " relating to tie 
business of a court of criminal judicature;** and, secondly, because the right of appointment is 
given to the justices by sec, ZSofl Vict, c, 78. 

COWLING had obtained a rule, at the instance of the justices of the borough 
of Leeds, calling upon James Lancaster to shew cause why an informa- 
tion in the nature of a quo warranto should not be exhibited against htm, to 
shew by what authority he claims to hold and exprcise the office of gaoler, or 
keeper of the gaol of the said borough, upon the ground that the town-council) 
by whom he had been appointed, had no authority to make the appointment 
The following facts appeared from the affidavit of William Smith, one of 
the justices of the borough of Leeds (the relator), upon which the rule was 
obtained : — The borough of Leeds, and the inhabitants thereof, were loooiv 
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porated and now exist as a body corporate, under and by virtue of a charter 
granted by King Charles II., in the thirteenth year of his reign. By the said 
charter it is (amongst other things) granted and declared, that the town and 
parish of Leeds, in the county or York, shall be the borough of Leeds, and 
that all the inhabitants thereof, and their successors, shall for ever thereafter 
be and continue by force of the said charter one body corporate and politic, by 
the name of the mayor, aldermen, and burgesses oi the borough of Leeds, in 
the county of York ; " and that such body corporate shall be and consist of the 
mayor, twelve aldermen, and twenty-four assistants ; that there shall be one 
recorder for the said borough, to be appointed from time to time by his said 
Majesty, his heirs and successors, and that the said recorder shall have power 
from time to time to nominate and amx)int a deputy recorder ; that the said 
mayor, recorder, deputy recorder, and aldermen, shall be justices of the peace 
of and for the said borough of Leeds ; that the justices of the peace for the 
said borough, or any three of them, of which the mayor or recorder for the 
time being should be one, should lawfully hold all general quarter sessions and 
other sessions of the peace; and that the said justices should have power and 
authority to commit and send all persons charged with felony and other offences 
therein mentioned, within the borough, to the common gaol of the said county 
of York, until thence delivered in due course of law ; and that the said mayor, 
aldermen, and burgesses of the borough of Leeds should and might have and 
hold, within the said borough, and the liberties and precincts of the same, one 
prison or common gaol, for the safe and secure custody therein of persons and 
offenders, there to aoide until thence delivered according to law. And it is 
by the said charter further declared, and assigned, and appointed, to the mayor 
of the borough of Leeds aforesaid, and his successors, by themselves or their 
sufficient deputies, the custody and rule of such gaol as aforesaid, to be made 
or erected in the borough aforesaid.^ 

By the Municipal Corporations Act (5 & 6 Wm. 4, c. 76), it is enacted and 
declared that so much of all laws, statutes, and usages, and so much of all 
royal and other charters, grants, and letters patent, then in force relating to the 
several boroughs named in the schedules A and B, to the said Act annexed 
(of which the said borough of Leeds is one), as are inconsistent with or con- 
trary to the provisions of the said Act, should be and the same are thereby 
repealed and cancelled, and that the mayor, sixteen aldermen, and forty-eight 
councillors, to be elected in manner therein mentioned, should thenceforth be 
the bcdy corporate of the said borough of Leeds ; and in pursuance thereof, 
the body corporate of the said borough of Leeds now consists of such mayor, 
aldermen, and councillors. By the said Act it was further enacted, that it 
should be lawful for his Majesty from time to time to assign to so many per- 
sons as he should think proper, to act as justices of the peace in and for the 
said borough ; and in pursuance of the said Act, the present justices were 
appointed. In pursuance of the same statute, his late Majesty King William IV. 
granted to the borough a separate court of quarter sessions, and appointed a 
recorder. 

It appeared further that, from the earliest periods subsequent to the incor- 
poration of the borough by the charter of Charles II. to the present time, the 
justices and recorder have been accustomed to commit to the Castle of York 
persons charged with felonies and other offences within the borough, for trial at 
the assizes, and also persons convicted of felonies and misdemeanors at the 
borough sessions ; and to the gaol or house of correction at Wakefield, as well 
persons charged with felonies and misdemeanors, until their trials at the 
DOTougb quarter sessions, as also persons convicted by the borough justices in. 



^82 MAflliTBAOTfi' GA«% T. X. J6i7« 

petty sessions; and that the said gaok <^ YarkCUstle and Wakefidd House of 
Cbrrection respectively have been and yet ace used as the oammoa gaols of aad 
ibr the borough of Leeds, in which nersons charged or convicted of flehniieBi 
misdemeanors, and other criminal onences within the borough, are oommittd 
And detained.; and that the inhabitants of the borough contrwute to the main- 
tenance of the said gaols. 

That before the passing of two local Acts (of the 49 & 55 6ea S), there ms * 
a prison or lock-up house within the borough of T«fed«, consisting of tlueeiv 
four rooms or cells, having no residence for a gaoler, or other officers attaclied 
to it, in which persons charged with criminal offences in the borough were 
detained for examination, until they were discharged or committed ; in wbiA 
latter case they were sent to Wakeneld or to York. 

That whilst such prison existed, between 1757 and 1813, the corporat]0ii of 
the borough (of wnich all the iustices were then members) elected and 
appointed the chief constables ana gaoler of the borough, who thereupop 
became and acted as the officer of the ma3ror and justices, and under todr 
directions and order had the charge of the said prison. [In the affidavit, nuine- 
Tous entries in the corporation books of the appointment of constable and gaoler 
of the borough were set out, beginning May, 1717, and ending September, 
1813.] That owing to the limited space ana want of sufficient convemenoei 
in the said prison, &c., the following Acts were passed : — ^First, an Act 
(49 Geo. 3) ^< to amend and enlarge the Powers of an Act passed in the SOdi 
of Geo. 3, for better Supplying the Town and Neighbourhood of Leeds, &&, 
with Water, and (amongst other purposes) for Erecting a Court House and 
Prison for the Borough of Leeds.**^ Second, an Act (55 Geo. 3) intituled, 
'^ An Act to amend and enlarge the Powers and Provisions of an Act of his 

J resent Majesty, for Erecting a Court House and Prison for the Borough of 
iCeds, in the County of York, and other purposes, to provide for the Expense 
of the Prosecution of Felons in certain cases, and to establish a Poilioe and 
Nightly Watch in the Town, Borough, and Neighbourhood of Leeds s&m- 

By the said Act, passed in the 49th year of Kii\g Greorge III., the justices 
of the peace for the borough of Leeds were authorized (amount other things 
therein mentioned) to erect and provide a court-house and prison, and otw 
building, in and for the borough of Leeds, and to make ana levy rates within 
the said borough, to defray the cost and expense thereof ; and the said cooct- 
house, prison, and buildings, and every matter and thing appertaining and in 
any manner relating thereunto, or to any of them, are thereby declajoed to be 
Tested in the justices of peace for the borough of Leeds for the time hdafj 
upon and for the public trusts and uses therein mentioned. Under the ssid 
Act, and the extended and enlarged powers given by the Act passed in tk 
55th year of King Greor^ III., a court-house and pnson, with a residence for 
a ^oler and other buildmgs attached thereto, were erected, and vested in tbe 
said justices ; and ever since the year 1815, or thereabouts, the same have been 
and yet are dedicated to and used as the court-house, and as the gaol or priam 
and as a residence for the gaoler thereof, for the said borou^ of Leeds ; but 
auch gaol or prison was not built, nor is it adapted for the imprisonment, deteD* 
tion, and punishment of prisoners, except temporarily for a few days, and until 
the^ can be examined and finally committed for trial at the assizes or quarter 
sessions, whereupon such persons have been and yet are sent to the houieof 
correction at Wakefield, or the Castle of York, according to the nature of the 
charge or offence, and their respective commitments. By the Act passed in Ae 
•65th year of Greo. III., the justices o£ the borough, ia quarter aM^mnm^^ 
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antiMrized and empowered (omltke ofders, mles^ and legnlations for governing. 
Old mam^ng* the said court4ioii«e and prison, and to appoint a gaoler, keeper, 
or governor tiiereof, and such other officer or officers as they (the said justices) 
should think proper for the due regulation and management of the said prison, 
and to order and determine what salary shouki be p^d to such gaoler, keeper, 
governor, or other officer ; and all and every such gaoler, keeper, governor, 
officer, and officers were thereby required to observe all the rules and regula- 
tions to be made as aforesaid ; and that it should also be lawful for the jus- 
tices of the peace for the said borough, or any. five or more of them, at any 
special sessions of the peace, if occasion shouki require, to remove or displace 
any such gaoler, &c., and to appoint another in his stead, and to continue until 
the then next quarter sessions of the peace. In exercise of the powers and 
anthorities given to the justices, they did, at the general quarter sessions hdd 
on the 31st day of July, 1815, elect and appoint a gaoler of the said prison, 
with an annual salary or allowance, and the said gaoler thereupon entered upon 
the said office, and held the same until his death, when the justices in quarter 
sessions, held on the 20th of April, 1896, appointed his successor, who still' 
continues to fill the office ; and the justices have from time to time made rules 
and regulations for the government and management of the said gaol, which 
is still under their control. 

In the several Acts of the 49 and 55 Geo. 3 is contained the following' 
enactment :— *^ That nothing in this Act contained shall extend, or be caused 
to extend, to prejudice, lessen, or defeat any right and interest, or property of 
the corporation of Leeds, of or in any power, privilege, franchise, or authori^^, 
but all and every such powers, privileges, franchises, and authorities may oe 
exercised and enjoyed in as full and ample manner, to all intents and purposes, 
as the same were exercised and enjoyed at any time before the passing of this^ 
Act" 

After the passing of the Gaol and Municipal Corporations Acts of the 
46eo. 4, c. 64; 6 Geo. 4, c. 85; 6&6Wm. 4, c. 76; 6 & 7 Wm.4, c. 105, 
and 1 Vict. c. 78, a gaol has been lately built and provided within and for the 
borough of Leeds, by the council of the said borough, at a cost to the inhabit- 
ants of 40,000/. or thereabouts, with a residence and other conveniences for 
the gaoler and other officers. The council of the borough now claim to have 
Ihe sole and exclusive right, power, and authority to appoint the gaoler of such 
gaol, and to fix and determine his salary, as well as to dismiss him at their 
jdeasure, and to supply any vacancy which may from time to time occur in 
such office ; and on the %th of May last, in execution of the right so claimed'* 
the council did elect and appoint James Lancaster, of Leeds aforesaid, to be 
tbe ^oler of the gaol for the said borough of Leeds ; who, by reason of such) 
dection and appointment, took upon himself the said office of gaoler, and now^ 
ffls and holds the same accordingly. The justices of the peace, acting in and 
fdr the said borough, also claim to have the right, power, and authority to elect 
and appoint the said gaoler, and to fix and determine the salary of that officer, 
and to dismiss and remove him thereupon, and from time to time to elect and 
appoint another in his place and stead ; and questions have also arisen whether 
tne mayor of the said borough, or the recorder of the said borough (both of 
wbom concur in the appointment of James Lancaster), has not the sole right, 
power, and authority to make sHch appointments, and to do such other matter? 
and* things as aforesaid, to the exdnsion of the said council and the said jus- 
tlew respectively. 

The affidavit of the town-«cIerfc stated' that the new borough gaol is a large 
buildiag', oomtraetedf to contain three ImiRlied prisoners, and is to be used as a 
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gaol for the imprisonmeDt of criminal offenders, and also as a house of correc- 
tion, instead oi the house of correction at Wakefield, wherein prisoners coid- 
mitted from the said borough are now confined. 

Thursday^ June 10. — Bainesy on behalf of the mayor; R. Hall^ on behalf 
of the recorder; and Addison^ on behalf of the town-council, shewed 
cause, (a) 

1. The mayor's claim rests upon the charter of 18 Car. 2, which gives to 
him the custody and rule of the borough gaol ; and the usage for the corpwa- 
tion to appoint the gaoler cannot control uie clear words of the charter. (Rex 
V. Varloy Cowp. 248.) Nothing in the Municipal Corporations Act is iDCon* 
sistent with this power, nor is it touched by any of the Gaol Acts. Sea 25 
of 4 Geo. 4, c. 64, which empowers the justices in sessions to appoint 
keepers of prisons, expressly excepts " the keeper of the common gaol.^ In 
Reg. V. The Bishop of Bath and Wells (5 Q. B. 147) this Court gave effect 
to a similar charter, holding that the right of appointment given by the charter 
was not affected by any changes which had occurred since the passing of 
6 & 6 Wm. 4, c. 76; and in Smith v. Hillier (Cro. EUz. 167) it is said, 
*^ the course of all corporations is, that the mayor, who is the judge, is gaoler 
also.^^ There is a saving clause in the local Acts. 

2. The recorder claims the right to appoint. The local Act (55 Geo. 3) no 
doubt gives the appointment to the justices of the l)orough in quarter sessions; 
but the new prison, now in question, is not built under that Act. The 
4 Geo. 4, c. 64, s. 25, contains the same provision, making an exception as to 
*' the keeper of the common gaol ;^' but that is limited to the boroughs in 
schedule A, and Leeds is not one. Then section 105 of 5 & 6 Wm. 4, c. 76, 
gives to the recorder all the jurisdiction of the county justices in quarter ses- 
sions ; and in Reg. v. The Recorder of Hull (8 A. & E. 638) it was held 
that, under that section, he has all the powers relating to inspectors of weights 
and measures given by sec. 17 of 5 & 6 Wm. 4, c. 63. There is a great disr 
tinction between gaols and houses of correction. When the gaol and house 
of correction are united or contiguous buildings, all persons committed to that 
part which is declared to be the gaol are in the custoay of the sheriff (4 Geo. 4, 
c. 64, s. 6) ; and the 25th section, maintaining the same distinction, seems to 
reserve the appointment of ** keeper of the common gaol*" as before ; but this 
new prison is a house of correction as well as a gaol ; and at all events the 
claim of the recorder would be preferable to that of any other person, so far as 
it is to be treated as a house of correction. All prisons or gaols belong to the 
king, although a subject may have the custody or keeping of them (2 Inst 
100) ; and tne general power of custody is in the sheriff', unless controlled bj 
particular provisions. Smith v. Hillier does not support the claim of the 
mayor. Tne passage cited rests the claim upon his being " the judge ;'* but 
he IS not the judge — the recorder is. So if the gaol be incident to the court, 
the recorder is the court. For the council, sec. 8 of 6 & 7 Wm. 4, c. 105, 
will be relied upon. It vests in the town-council the powers of local Acts, 
theretofore exercised by the justices in quarter sessions, and ^^ which do not 
relate to the businesa of a court of criminal or civil judicature;"^ but the power 
of appointing this gaoler is not a power exercised under the local Acts, and it 
does relate to the business of a court of criminal judicature. PcUmer ▼. 
Powell (6 M. & W. 627) decided that the regulation of the fees of a court 
of reauests is a matter relating to the business of a court of civil judicatuif, 
and tnerefore not given to the town-council by that section. The justices 
•claim the appointment as incident to the regulation of gaols under sec. S8 

(a) AU partiM agreed to be bound bj Ute dedaion of the Court upon their retpeetlYe daint. 
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of 1 Vict. c. 78; but stat. 4 Geo. 4, c. 64, shews that the appointment of 
gaoler is quite distinct from the power of regulation. 

8. The appointment is in the town-council, as representing the corporation. 
The mayor never personally, as mayor, exercised tlie right of appointment ; 
it has been in fact a corporation appointment for years, and even without the 
saving clause in the local Acts, the Court would not disturb that arrange- 
ment. (Reg. V. The Bishop of Bath and Wells, 5 Q. B. 147.) That case 
is an authority for saying that the appointment of gaoler is not a matter of 
r^ulation included in sec. 38 of 1 Vict. c. 78; and sec. 37 gives the 
other powers of building, enlarging, and repairing gaols to the council. It 
may be conceded that this new gaol is not " the common gaoP of the borough, 
but rather a house of correction; and assuming that tlie local Acts trans- 
ferred the appointment to the justices in quarter sessions, then it is restored 
to the corporation — that is, to the town-council— by sec. 8 of 6 & 7 Wm. 4, 
c. 105 ; for it does not relate to the business of a court of criminal judicature. 
Palmer v. Powell (6 M. & W. 627) is quite distinguishable. But indepen- 
dently of the local Acts, sec. 116 of 5 & 6 Wm. 4, c. 76, gives to the town- 
council the powers exercised by justices in quarter sessions, under 4 Geo. 4, 
c 64, with respect to all boroughs in schedule A of the last-mentioned Act ; 
and then 2 & 3 Vict. c. 56, s. 1, extends the powers of 4 Geo. 4, c. 64, to all 

Saols in England, in effect placing them in schedule A of that Act, as was 
eld in Hammond v. Peacock (a) (Exch. E. T. 9 Law Times, 227). 
Cowling, for the justices, contra. — The justices rest their claim upon 
sec. 38 of 7 Wm. 4 & 1 Vict. c. 78, which gives to them all the powers 
of regulating gaols previously possessed by the Quarter Sessions, and the 
appointment of gaoler is incident to such regulation. In Hammond v. Pea* 
cock, the Court of Exchequer held that the appointment of surgeon was a 
matter of regulation, directed by the 14 Geo. 3, c. 59. Stat. 7 Wm. 4 
& 1 Vict. c. 78 did not apply to boroughs not contained in schedule A 
to 4 Geo. 4, c. 64 ; but that difficulty is now removed by 2 & 3 Vict. c. 56, 
8. 1. Then, what is the meaning of 4 Geo. 4, c. 64, s. 25? Would that 
section give this appointment to the justices in quarter sessions ? If so, then 
the 38th of 1 Vict. c. 78, applies ; and the claim of the justices is completely 
established. The object of 4 Geo. 4, c. 64, was twofold : first, the regulation 
of existing prisons ; and second, the building of new prisons ; and it is sub- 
mitted that the exception of ^' the keeper of the common gaoF^ in section 25 
applied to the existing gaols only, and not to any Ifraols thereafter to be erected; 
at all events, it is clear that by that section the appointment of keeper to all but 
one gaol is vested in the justices in sessions. [Eble, J. — Suppose that the new 
gaol, built under 4 Geo. 4, c. 64, was substituted for the old. J Then, perhaps, 
the exception would apply ; but in that case still the power of appointment 
would be in the justices in sessions by virtue of the local Acts ; and since the 
building of the gaol under those Acts to the present time, the justices in sessions 
have exercised that power, as in JReg. v. The Bishop of Bath and Wells the 
town-council had exercised it. Stat. 6 & 7 Wm. 4, c. 105, s. 8, does not 
apply, for the reason already given, that the appointment of gaoler does " relate 
to the business of a court of criminal judicature ;" and it cannot be supposed 
that powers so important were intended to be conveyed by words so general as 
those of that 8th section, which enacts that the acts there referred to ** may 
be done by the council at some quarterly meeting, or by some committee of the 
council, or any three or more of such committee, to be appointed at a quarterly 
neeting of the council.^ At all events, the 1 Vict. c. 78, ss. 87 and 38, overrides 

(a) Sec note at Uie end of this ctse. 



this provision, and ^ves ihe power to that body which is the best fitted tto 
exercise it, viz. the justices^ 

Cvr. adv. fmlL 

Judgment — June S6. 

Lord Dknman, C. J., now delivered the judgment of the Court.— >In tfaia 
case the question has been raised, in whom is the right of appointment to die 
office of the gaoler of the new prison and house of correction lately completed 
in the borough of Leeds ? All parties asree to be bound by our opinion, and 
we have come to the conclusion that the right is in the justices of the borough 
The affidavits shew that originally there was a prison for temporary confine- 
ment, without a residence for the gaoler, and that the corporation appeinted 
that officer. This prison being inadequate, a second prison and house of est- 
rection, with a residence for the gaoler, was built under the local Acts of the 
49 Greo. 3 and 55 Geo. 3, and the power of appointing the gaoler thereto was 
vested in the justices of the borough in quarter sessions assembled, by see. 
10 of the 55 Geo. 3. This prison and house of correction being also inade- 
quate, a new prison has been built as a substitute for it, under the powers of 
tne Acts relating to gaols, 4 Geo. 4, c. 64, and the ^ & 3 Vict c. 5d. If die 
new prison be substituted for the former gaol, it is subject to the power of 
appointment relating to that gaol, and the right of the justices is established. 
As the new prison was built under the powers of tne 4 Greo. 4, c. 64, ai 
extended by subsequent Acts, the New Prisons Bill, the provisions of that 
statute (4 (reo. 4, c. 64) relating to the appointment of gaoler are applicable. 
By sec. S5, the justices in quarter sessions are emf)owered to appoint a keeper 
*' for every prison within their jurisdiction to which this Act shall extend, 
except the keeper of the common gaol.^ This Act extends only to bofoughs 
named in schedule A, this not being one of them. The provisions rdative to 
the power of appointment appear to be extended to the justices of this borourii 
by tne 7 Wm. 4 & 1 Vict. c. 78, s. 88, by which " all the powers of legub- 
tion, which before the passing of the said Act"^ (5 & 6 Wm. 4t, c. 76) " were 
possessed by the justices, having the government or ordering of any gaol or 
house of correction, belonging to any borough named in the schedule of the 
5 & 6 Wm. 4, and all things oy any Act of Parliament provided to be done at 
any general or quarter sessions of the peace, in relation to the r^ulating of anj 
such gaol or house of correction, shall, subject to any such alteration as afore^ 
said, be exercised or done by the justices of the borough i" and they shall hold 
a quarter sessions for that purpose. The power of appointing a gaoler ajppean 
to oe a thing in relation to regulating a gaol, provided as weU by the 4 Geo. 4^ 
c. 64, as by the local Act, to be done at the quarter sessions of the peace, m 
respect of prisons within the jurisdiction of the justices in that respect respei^ 
tively mentioned, and therefore it seems to be conferred on the justices of the 
borough. If the power had not been conferred on the justices by that Act, 
we think the 2 & 3 Vict. c. 56, s. 1, extending to all gaols and houses of ook 
rection in England the provisions of the 4 Greo. 4, c. 64, subject to exceptioas 
there mentioned, would have operated to confer that power. This view is hi 
accordance with the case of Hammond v. Peacock^ (a) decided in the Exche- 
quer in the course of last Easter Term. It was contended for the mayor, thai, 
ttie right to appoint in respect of this prison was vested in him by thecharCo^ 
and was not vested in the justices by the 4 Greo. 4, c. 64, because it was a cook 
mon gaol ; but as the new prison was a substitute for those built under iim 
local Act, and now become inconvenient in respect of the sioe and aituatioiiy if 

(a) Sm Dotft aittii* end of.liUa case. 
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the stKtute relatiDg to gaok did ix>t apply, the claim of the justices under tlie 
local Act would, in our judgment, be preferable to that of the mayor under 
the charter. Also, by reason of the same stlbstitution, we ape of c^inion that 
the new prison is not shewn to be included in the term ^^ common gaol,"^ which 
has been clearly applied in ren>ect of county gaols, but is undefined in 
lespect of boroughs ; the affidavit, moreover, shewing in respect of this 
bmnough, that the gaols of York Castle and Wakefield House of Correction, 
fiave been and yet are used as common gaols of the borough. This decision 
does not conflict with Rew v. The Bishop of- Bath and WeUs (5 Q. B. 147), 
which rested on the fact that the town>council of the borough were de facto m 
the exercise of the franchise of appointing a gaoler, and therefore had the 
iq[ypointment of a chaplain, under the £ & S Vict. c. 56, s. 15 ; whereas in the 
present case, before 1815 the mayor took no part, except as a member of the 
corporation, and since 1815 has taken no part at all in the appointment of 
gaoler. It was also submitted for the recorder, that by the 5 & 6 Wm. 4, 
c. 76, s. 105, the cognizance of all matters cognizable by Quarter Sessions for 
the county, is vestedin him (see Reg. v. The Recorder of Hully 8 A. & £. 
6S8, and Reg, v. St Lawrence^ Ludhw^ 11 A. & £. 170), and as the justices 
in quarter sessions, under 4 Greo. 4, can appoint a gaoler, he had the same 
power ; and further, that the 7 Wm. 4 & 1 Vict. c. 78, s. 38, did not take 
that power from him, and vest it in the justices of the borough, because it was 
confined to the powers of regulating gaols, given by the 4 Geo. 4, and the 
power of appointing a gaoler was said not to be included under a power of 
r^ulatinff gaols. We are of opinion, as already stated, that the 38tn section 
last mentioned does not relieve the recorder from this difficulty ; that the 
4 Geo. 4, according to its title, consolidates the law relating to the building, 
repairing, and regulating gaols, and contains various provisions for appoint- 
ing gaolers and other officers. By the 7 Wm. 4, and 1 Vict. c. 78, s. 37, the 
powers provided by the 4 Geo. 4 for building and repairing gaols were vested 
m the town-council, and by sec. 88, the powers provided in relation to the 
regulating of any borough gaol were vested in the justices. We consider that 
in this division the power of appointing a gaoler was not omitted, and that 
it is not in the part relating to the buflding and repairing that it was 
intended to be included, but in the part relating to tne regulation ; also 
it is obvious that the power of appointing and dismissing a gaoler has inti- 
mate relation to the efiective regulation of the gaol. There was one other 
claim — that on the part of the town-council ; it was contended that the usage 
of the corporation to appoint a gaoler had vested the right in that bodT^ 
although the charter in clear words gave it to the mayor, and that the right 
had passed from the corporation to the town-council. We are, however, of 
opinion, the usage did not alter the efiect of the clear words in the charter. ^ It 
was contended, mrther, that the right vested by the local Act in the justices 
of the borough, had passed to the town-councu by the 5 & 6 Wm. 4, c. 76, 
a. 116, and 2 & 3 Vict. c. 56, s. 1, — the former giving to the town-<x>uncil the 
powers which were given to the justices in quarter sessions by the 4 Geo. 4, 
in respect of the boroughs named in schedule A of that Act, the latter extend- 
ing to all gaols the provisions of the 4 Geo. 4, subject to exceptions, which do 
not extend to the power of appointing a gaoler. But we are of opinion, the 
7 Wm. 4 & 1 Vict. c. 78, ss. 37, 38, had distributed the powers of the 4 Geo. 4 
to the town-council as to building, and to the justices as to regulating; and then 
the 2 & 3 Vict c. 56, came into (operation, and that that statute extends to 
all borough gaols the powers of the 4 Greo. 4, subject, among other modifica- 
tions^ to that introduced by the 7 Wm. 4 & 1 Vict s. 38, giving the pomr 
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of appointment to the justices of the borough. It was contended, fur- 
ther, tnat as the new prison was a substitute for that to which the justices, by 
the local Act, appointed a gaoler, the 6 & 7 Wra. 4, c. 105, s. 8, enacting 
that every thing provided by any local Act to be done by the justices, except 
what relates to the business of a court of criminal judicature, shall and may 
be done by the town-council, cave the power of appointment to the town- 
council ; but we are of opinion tne appointment of a gaoler is within the excep- 
tion above mentioned, and also, as before stated, the appointment of the new 
prison is within the 7 Wm. 4 & 1 Vict. c. 78, s. 38. On examination of the 
statutes, it appears to us that the justices are entitled, and the other claimants 
are not entitled ; and we would add, that if such complicated enactments were 
doubtful, expediency, in our judgment, supports the construction imposing 
this duty on the justices of the borough. The rule for a quo warrantOy there- 
fore, must be made absolute. 

Rule absolute, (a) 



A.B. 

(o) The jndipnent of the Coart of Excheqaer in 
Hammond v. Peacock^ deliTcred by Pollock, C. B., 
CD Monday, May 3, I647i vhich fully explains that 
case, was as follows : — *' This was a special case 
argued in the last Term, and the question submitted 
for our decision was, whether, under the circum- 
stances stated in the case, the plaintiff was duly 
appointed surgeon of the borough gnol of Ipswich, 
and entitled to hold that office on the 10th day of 
November, 1845. If he was. then, by the agree- 
ment of the parties, the plaintiff is to have judg- 
ment for the sum of 10/. I6s., otherwise a nolle pro* 
sequi is to be entered. In order to enable us to 
decide the case, we must endeavour to reconcile, so 
far as is possible, the enactments of several modern 
Acts of Parliament, framed apparently without due 
regvd to their bearing on one another. The mate- 
rial facts are very simple. On the 25th of July, 
1845, being the usual time of holding the quarter 
tessions of the peace at Ipswich, the borough jus- 
tices held a quarterly gaol sessions, and then and 
there appointed the plaintiff to the office of sur- 
geon to the borough gaol at a salary of 302. per 
annum, and he has ever since performed the duties 
of that office. At the quarterly sessions of the 
peace for the borough, holden on the 13th of Octo- 
ber following, the recorder appointed the plaintiff to 
the same office, at the same salary ; so that if the 
appointment rests with the justices, or with the 
recorder, the plaintiff was well appointed, and was 
cntiUed to hold the office on the 10th of November, 
and so will be entitled to a verdict. The first sta- 
tute which we need notice, relating to the appoint- 
ment of surgeons to gaols, is the 14 Geo. 3, c. 59. 
By the first section in that statute, the justices in 
quarter sessions assembled are authorized and re- 
quired to do various acts there mentioned, for the 
purpose of preserving health among the prisoners, 
and, amongst other things, to appoint an expe- 
rienced surgeon or apothecary, at a stated salary, to 
attend to the prisoners in the gaol. The statute, 
which is general and applies to all gaols whatever, 
was in operation until the passing of the 4 Geo. 4, 
C. 64, which repealed it, as far as related to the 
county gaols, and the gaols of certain enumerated 
cities and boroughs, not including Ipswich. Al- 
though, however, it was so far repealed, yet by the 
33rd section of that statute, a provision nearly the 
same was introduced. .That enacted that the jus- 
tices in general or quarter sessions assembled should 
from time to time appoint a surgeon to each of the 
prisons within their iurisdiction ; and it further 
anacted, that it should be lawful for the Jutices, at 



every general or quarter sessions after such appoiat* 
ment, to direct a reasonable sum of money to k 
paid as salary to such surgeon, and also such nm 
of money as should be due for medicines. Fromtk 
time, therefore, of the passing of this last statite, 
the appointment of the surgeons to all gaols cti- 
tinued to be exercised by the jusUms assembled n 
sessions, as to the county gaols, and certain eav 
merated borough gaols, under the 4 Geo. 4, c. 64, 
s. 33, and as to all other borough gaols, under the 
old statute 14 Geo. 3, c. 59i s. I. So far matters 
rested until the passing of the Municipa] Corpora- 
tions Reform Act, 5&6 Wm.4,c. 76. By the 116th 
section of that statute it is enacted, that the town- 
council of the boroughs enumerated in the 4 Geo. 4, 
c. 64, shall thenceforth have all the powers w\uch 
the justices in sessions possessed under that Act ; 
and this clearly gave to the town-council of the 
boroughs so enumerated in the statute in questira 
the power (inter alia) of appointing the sorgeoa. 
But as Ipswich is not one of the places enumerated 
in the 4 Geo. 4, c. 64, the enactment did not affeet 
that borough. The only other clause in the Mosi- 
cipal Act material to the present question is tk 
105th, which enacts that the recorder of every 
borough shall hold quarterly sessions of the pesee, 
of which he shall be the sole judge ; and such Qnar- 
ter Sessions shall have cognizance of all crimes sad 
matters whatsoever, cognizable by any Conit cf 
Quarter Sessions for counties, and the recorder ahaU 
have full power to do all things necessary for the 
exercise of such jurisdiction. It seeftis to us dear 
that under this clause the recorder, so far as rdaties 
to the boroughs not enumerated in the 4 Geo. 4, 
c. 64, had the same power of appointing a surgeoa 
as had been previously exercised by the borwigk 
justices in quarter sessions assembled. Suchvwi 
the principle upon which the Ck)urt of Qoeea's 
Bench decided the cases of Rex v. The Recorder of 
Hull (8 A. &E. 639), Rex v. The Inhabitants of St. 
Lawrence, Ludlow (11 A. & E. 170), and some other 
cases. The result, therefore, is that after the past- 
ing of the Municipal Act, the power of appointiof 
a surgeon of the gaol was vested, as to the cities 
and boroughs enumerated in the 4 Geo. 4, c. 61, ia 
the town -council, and as to all other boroughs re- 
gulated by the Municipal Act, in the recorder. Bnt 
this state of things did not last long. Neither the 
town-councillors nor the recorder were very fit fuse- 
tionaries for the ordering and government of prisons, 
and accordingly by an Act passed two years after the 
passing of the Municipal Reform Act, namely the 
7 Wm. 4 and 1 Vict. c. 78, entiUed * An Actio 
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an Act for the Regnlation of Municipal Cor- 
ns in England and Wales/ it was enacted in 
, that all the powers of reg;aIation which, 
the passing of the Municipal Reform Act, 
Msessed by the justices, and all things by any 
Parliament provided to be done at any quar- 
(ions of the peace, in relation to the regiilat- 
any such gaol, should be exercised by the 
b jostices, who should for the purpose hold a 
' sessions, at the usual time of holding qnar- 
cssions of the peace, provided that no order 
justices which should require the expenditure 
nent of money should be of force until con- 
by the coundl. The appointment of a sur- 
dearly an act * provided by an Act of Par- 
: to be done at quarter sessions, in relation 

regulating gaols.' It forms one of the 
matters of regulation directed to be done by 
Geo. 3, c. 59 ; and as to which every gaoler 
' the 29 Geo. 3, c. 67, required to make regu- 
oms, stating how far the exigency of the 
had been complied with. The effect, there- 

this last Act, 7 Wm. 4 & 1 Vict. c. 78, was 
>re to the borough justices the power which 
assessed before the passing of the Municipal 
appointing a surgeon ; only, instead of mak- 
e appointment when assembled in .quarter 
i, ti^y were to make it at a quarterly meeting 
the same time at which the quarter sessions 
peace is held — a provision rendered necessary 
grant of a separate court of quarter sessions, 
irUch the justices ceased to be a constituent 
i the court. It may be observed that the 
ion of tills last statute was somewhat different 
ect to the boroughs enumerated in the 4 Geo. 4, 
md those not so enumerated. As to the lat- 
i jostices, at the time of the passing of the 
pal Reform Act, appointed the surgeon under 
visions of the 14 Geo. 3, c. 59, whereas, in 

to the enumerated boroughs, the appoint- 
was made by virtue of the 4 Geo. 4, 

a. 33. Under the former statutes, the 
( are required to appoint a surgeon at a 
lalary; whereas, under the 4 Geo. 4, c. 64, 
which regulates the course to be pursued 
the enumerated boroughs, the justices are 

to appoint a surgeon, and then at every 
ling sessions the justices are authorized to 
I reasonable sum to be paid him for salary 
tdidnes. The appointment is complete vrlth- 
f reference to remuneration, the amount of 
Is to be fixed at some subsequent sessions, 
[pswich not being one of the enumerated bo- 
, the duty of the justices, after the passing 
7 Wm. 4 & 1 Vict. c. 78, was to appoint a 
a at a stated salary ; and it was argued, that 
;he proviso contained at the end of the SSth 

of that statute, the appointment would be 
orce until confirmed by the town-ooundl, in- 



asmuch as the appointment necessarily entailed on 
the borough payment of money. If it were neces- 
sary to dMide this point, we should probably hold 
that the case did not come within the proviso in 
question. The appointment of an officer to watch 
over the health of the prisoners is hardly to be de- 
scribed as an order made by the justices ; it is rather 
an act done by them in obedience to the positive 
injunctions of an Act of Parliament, and so not in 
the proviso at all. It is, however, unnecessary to 
decide this point, for we are all of opinion that the 
effect of the 2 & 3 Vict. c. 56, s. 1, is to put all the 
boroughs regulated by the Municipal Act on the 
same footing as those which were previously regu- 
lated by the 4 Geo. 4, c. 64. The words of the 
enactment are, that the 4 Geo. 4, c. 64, subject to 
certain qualifications not material to the present 
question, shall extend to every gaol in England not 
used exclusively for the confinement of debtors, 
except the Qumu's Bench, Fleet Prison, and the 
MiUbank Penitentiary. Now, before the passing of 
this last Act, the 4 Geo. 4, c. 64, did extend to some 
boroughs, subject, however, to certain qualifications 
contained in the 7 Wm. 4 & 1 Vict. c. 78, rendered 
absolutely necessary by the drcumstance that, sinee 
the passing of the Municipal Act, the justices never 
can be assembled in quarter sessions, and therefore 
the 4 Geo. 4, e. 64, so far as it gives power to the 
justices in quarter sessions assembled, cannot be 
strictly in terms executed in any borough to which 
the Municipal Act applies. But we think that, when 
the 2 &3 Vict. c. 56, enacts that the 4 Geo. 4, c. 64, 
shall extend to all gaols, it must be construed with 
reference to the 7 Wm. 4 & 1 Vict. c. 78. The 
meaning of the Act vras, to put all borough gaols, 
with reference to the 4 Geo. 4, c. 64, on the same 
footing vrith the gaols of the boroughs there enu- 
merated, as if the statute had extended to all 
boroughs. It could not have been intended to repeal 
or affect the enactments of the 7 Wm. 4 & l Vict. 
c. 78, which were abaolutely necessary in order to 
enable the provisions of the 4 Geo. 4, c. 64, to be 
carried into effect. And this was, we conceive, what 
was meant by Lord Denman when he says, in the 
case of Reg, ▼. The Bithop qf Bath and Wells (5 Q. 
B. 164), that the statute 2 & 3 Vict. c. 56, was 
framed with a view to the existing state of things in 
every borough. It must be read as if it placed aU 
boroughs in the schedule of the 4 Geo. 4, c. 64, so 
as to affect them all by the provisions of that Act, 
and by all subsequent enactments relating thereto. 
The result, therefore, of our judgment is, that the 
plaintiff was duly appointed surgeon by the justices 
on the 25th of July, 1845, and as he certainly con- 
tinued to hold that office on the 10th of November, 
1845, he is, by the express agreement of the parties, 
entitled to judgment." 

Judgment for ikepioMiff aceordmgfy. 
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COURT OF QUEEN^S BENCH. 

April 21, 24, and June 26, 1847. 

The Queek v. The Chubchwardens and Otebssxss of the 

Hamlet of Mile End Old Town. 

Batmff qfwfoiar-uHfrkt — ApportUmmaU of rate amongst Sjfwrmtt pmiaikm, 

TiB whole mAscribed capital of a eompamf imc&rporated by Ad ofParHamaU far mqup^fimg^ anfer l» 
M« inhalntantM of a curiam dutridt was imvuted in permanent workSf iihiriftT iir twmijf nmyfridfcii 
In tike parish ofM. a certom portion of that capital had been so imtested. 7^ revemme of l&i co«- 
paaMg was derwed from water-rates ; but in some parishes the waiet'Taies were very t>yiin§^ or mm, 
and the works of me company very extensive / m others <A« rates very large, and <Ae works'Ofvery smsi 
value. The permanent worhs of the company, such as buUdings, reservoirs, condmits, canals, bridget, 
and mains, yielding to the co mp any no other profit Man being conducive to the earninu ofwater-reUs 
receioed m other parishes, were rated, where they were situated, as mere lend and hmildingt, wdk 
fixtures and machinery attached, and deriving additional value from the capacity of being apjiedti 
the purposes of a wateT'Company ; but in the parish ofM. there were no worhs except mains ami pipm 
for the supply if the inhabiUaUs, 

The parish officers ^M, calculated the rateable value of the company*s p ro p er t y m Mm m tkefvBewim 
mode : Taking the total net receipts of the company, they deducted t mrsfi n m a pes^eentagi. earn 
floating capital, which would be required by a leesee tftks co mp any's worhs, and a mer^^entrnge m in 
stoch of personal property necessarily kept on hand, as frr tenants* prqfits emdpevfits of trakk 
Assuming the resua to be the annual voAie on which the rate should be impomd {f Cftc whole works wot 
m one parish, they then deducted the annual value of the permanent works, as bmSdmge, reservoirs, ke, 
rated elsewhere (as above mentioned) on a different principle ; and the amount so aaeertained my 

rortioned among the different parishes m the ratio of the net receipts fitr water-rates in each, or in 
ratio of the quantity of mains, pipes, and land, ooatpied therd/y in each ; for both maim p ro d uce d 
the same result.'-^ 
Held, that the deductums made by the parish officers from the total net reeeipta were proper f and that m 
distributing the residue over Ae different parishes, whether in the ratio cfnet reeeinis m Melt orinths 
ratio of the quantity of pipes in each, that ratio of net receipts — or where me wUk expenm is 
tahen to be common to the whole apparatus, and deducted firom the »Ao& receipts, tlken the ratis of grees 
receipts m eath parish — should M preferred, as best shewing the rent to be expected, if As part of the 
works within the parish should be let separatdu. Assuming the net receipte tooeAe basis <^ the entire 
rate, a distribuHon of the amount among we different parishes according to the qmantity of fixed 
capital or property of the compa n y in each would be inoorreet in principle^ 

UPON appeal against a poor-rate, wherein the East London Water-works 
Company were assessed to the relief of the poor of the hamlet of Mik 
End Old Town, upon a rateable value of 1,47S/., the Court of Quarter Ses- 
sions confirmed the rate, subject to the opinion of this Court upon a case^ 
which was afterwards referred to E. Smirke, Esq., barri8ter-at4aw. Mr. Smirte 
certified as follows :— 

^ Whereas by a rule of court in this case, made on the SOdi of May Isst 
past, it was ordered that the above case should be referred to me, Ea^nmi 
Smirke, to decide the amount at which the East London Water-works Com- 
pany should be rated for relief of the poor of the hamlet of Mile End Old 
Town, and that I should be at liberty to state any point respecting the case, in 
a case for the opinion of the Court : 

*^ Now I do hereby decide and certify, that the rate upon the said company 
in the said hamlet ought to stand, and do stand, at the amount at whicn the 
said company were rated in respect of their works in the said hamlet, in 
January, 184S; that is to say, on the net estimated rental, or rateable value, 
of 1,473/. 

" And in pursuance of the liberty given to me in and by the said rule of 
court, I do further state, for the opinion of the said Court, the following facts 
respecting the said rates, and the points arising therefrom :— 

^* The company is incorporated by public Act of Parliament, to which the 
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Court is referred. The whole subscribed capital of the componj, viz. 448,80021, 
together with a further sum saved out of tne income — ^in the whole 674,5002», 
lias been invested in ipermanent works, situate in twenty-one parishes or paro- 
chial districts, having several poor-rates. Out of this sum, 19,000/. have been 
invested in the hamlet of Mile End Old Town. 

** The revenue (with a trifling exception) arises from water-rates, and the 
gross annual receipts of them amount to 54,0002^ 

** The annual disbursement, including all the deductions specified in the Act 
6 & 7 Wm. 4, c. 96 (Parochial Assessment Act), and also mcluding remune^ 
ration for personal skill, labour, and management, amounts to 18,000/. 

^* The ffroes receipts for water-rates in the hamlet are 8,900/1 

<^ The disbursements in the same are 8,000/. 

*^ Hence, the total net receipts of the company amount to 36,000/. 

<< Ditto ditto (in the hamlet) — 5,900/. 

<^ The company also have and require an average stock of personal property, 
consisting of coals, materials, and other goods, on their premises, of the value 
of S,0007. In several of the parishes the water-rates are very trifling, but the 
.oompiny possess therein extensive permanent works, such as buildings, reservoirs, 
conauits, canals, bridges, and mains, yielding to the company no other profit 
than being conducive to the earning of water-rates received in other parishes. 
The annual value of these may be assumed for the purpose of this case to be 
6,500/., as mere land and buildings, with their fixtures and machinery attached, 
and deriving some additional value from their capacity of being applied to 
such purposes as that of a water company. 

<^ In the hamlet of Mile End Old Town there are no works except mains 
and pipes for the supply of the inhabitants. The quantity of mains and pipes, 
and of land occupied by them in the different parishes in which water-rates 
are received (excluding from the calculation all lands, buildings, reservoirs, 
bidges, and other permanent works above mentioned, rateable merely as such, 
without regard to the profit derived from water-rates), may be taken in this 
case to be in the direct ratio of the gross receipts in each parish. 

^^ Any one who should become a lessee, for a term of years under the com- 
pany, or the whole water-works throu]^hout the district, with the intention and 
power of supplying it with water, under the powers of the company's Act of 
Parliament, ought to have at his command a floating capital of 20,000/. ; but 
no prudent person would take a mere lease from year to jear of such a 
oonoem, nor would he take a lease of the works in any single parish only. 

*^The rate made by the overseers of the hamlet on the company is a good 
one, and ought to stand, if tlie following mode of calculating the rateable value 
of the mains, pipes, &c., be tenable in point of law. 

^ As the total net receipts, viz. Si6,000/., measure the full value of the 
water-works in the hands of a lessee, who must retain his own profit out of 
them, the company ought not to be assessed upon that entire amount ; for a 
tenant under them would be entitled to expect a large return of profit on a 
concern requiring judicious management and the employment of a large 
capital, and involving risk and responsibility ; he might have to borrow the 
necessary capital at 5 per cent, and would be entitled to a large trade profit 
on his floating capital, and on the stock of personal property necessarily kept 
in hand on the premises. A profit of 25 per cent, on the sum of 20,000/., and 
10 per cent, on the value of the stock on hand, may be assumed as not unrea- 
sonable, under the circumstances. 

<< The profits of the tenant may therefore be taken at 6,200/. per annum. 

<^ The remuneration for personal trouble, now received by the board of 
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management, would be received by the lessee himself, and is already included 
in the disbursements. 

** The difference, namely 30,800/. per annum, is what a lessee would be 
willing to pay to the company under his lease, and is therefore the net esti- 
mated rental, or annual value, on which the rate should be calculated if the 
whole works were in one parish. 

" But the works being in different parishes, in some of which (as above 
stated) no profits are derived from water-rates, the basis of valuation will not 
be uniform throughout. 

*^ The parishes in which a large profit is made by water-rates will take those 
profits into their estimate, because the mere land covered by the nudns and 
pipes is of trifling value. 

" On the other hand, the parishes in which the water-rates are small, or none, 
and the land, buildings, ana machinery extensive, will base their estimates on 
the probable rent on the lands and buildings, as such. 

" Hence, before the net rental of 30,800/. is apportioned among the parishes 
in which the water is delivered and the water-rates actually received, the annual 
value of works, legally rated on a different principle or basis, must be deducted. 
This last-mentioned value is (as above stated) 6,500/., and therefore the net 
annual value to be apportioned among the parishes in the ratio of the net 
receipts for water-rates in each, is 24,300/. ; the result gives an annual value in 
Mile End Old Town which will support the rate. So if this net value be 
apportioned among the parishes in which the water-rates are received, in the 
ratio of the quantity of mains, pipes, and land occupied by them in each, the 
result will be nearly the same, and will support the rate ; inasmuch as those 
quantities are (as above stated) to be taken in the present case to be in the 
ratio of the gross receipts. 

** On the part of the company it is contended :— 

" First. That the net receipts do not represent the earnings in each parish ; 
the water-rates being, in fact, earned, not by the pipes in the particular parish, 
but by all the works of the company employed to collect and distribute the 
water from its sources. 

** Secondly. That the deduction in- respect of tenant's profits should be 
ascertained by a per-centage on the gross receipts of the company, and tbef 
claim a deduction of 10 per cent, for such profits. As to this point, I find thC 
the tenants profits bear no definite proportion to the gross receipts, and cuBOt 
be ascertained solely by reference to such receipts, but are governed by olher 
extrinsic considerations. 

*^ Thirdly. That some allowance should be made for good-will ; such good- 
will being the pecuniary value of the advantage which a lessee or assignee of 
the company derives from his enjoyment of an established business and cu^ 
tomers already secured. 

^^ Fourthly. That, assuming 36,000/. to be the net value of the whole 
works of the company, and the basis of the entire rate on them, the amouit 
ought to be distributed among the parishes according to the quantity of fiseJ 
capital or property of the company in each. That the proportion of such fixrf 
capital or property being fairly represented by the sums invested in works il 
each parish, the rateable value m the hamlet may be ascertained by the foUowii| 
proportion ; that is to say, — As the whole fixed capital (674,600/.) is to fk 
whole net receipts (36,000/.), so is the fixed capital in the hamlet (1^,00(M1)I» 
the portion of net receipts rateable in the hamlet — 1,014/. 

" As to this last point made by the company, I find, in the absence of pwrf 
to the contrary, that the relative quantity or fixed capital or property of the 
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company in each parish (including not only mains and pipes, but also their 
extensive permanent works of every description throughout the district) is 
fairly represented by the sum which has been invested in each parish ; and if 
the principle propounded by the company be correct, then the rate should be 
on the last-mentioned sum of 1,014/.'*' 

This case was argued on Wednesday, April 21, and Saturday, April 24, 
by M. D. Hill and Pigott^ for the appellants, and by Sir F, Kelly, Bodkin, 
and Hodges, for the respondents ; but tne arguments used, and authorities cited, 
are so fully stated in the judgment of the Court, that any further statement 
of them is considered unnecessary. Cur. adv, vulL 



Judgment. — June 26. 



Lord Denman, C.J. now delivered the judgment of the Court. — This was 
an appeal against a rate, the rateable subject being the apparatus for the supply 
of water, situated in twenty parochial districts ; and the rateable value of that, 
viz. 30,800/., being the residue of the gross receipts after makinq^all the deduc- 
tions to which the company are by statute (6 & 7 Wm. 4, c. 96) entitled, has 
been correctly ascertained by the award. The principle for dividing that sum 
among those districts is the matter to be decided, the company contending that 
the division should be according to the amount of fixed capital in each district. 
But the rule of law laid down by the Act of Parliament for ascertaining the 
rateable value of any subject refers to an estimate of the rent which it may 
vield. The outlay of capital may furnish no such criterion, since it may have 
been injudiciously expended, ana what was costly may have become worthless 
by subsequent changes. As, therefore, our opinion is against the company 
upon the objection relied upon in argument in their behalf it follows that the 
rate should be affirmed. But as the award suggests diiferent methods of appor- 
tioning the rateable value, and so arriving at the same rate, it would be conve- 
nient if we also stated our view of the methods for applying the above rule of 
law to such rateable subjects as the present. The nrst step in the apportion- 
ment has been, in effect, to divide the whole apparatus constituting the rateable 
subject into two portions, of which one is directly productive of rateable value, 
being the service-pipes which deliver the water to the consumers, the other 
indirectly conducive to such production, being the residue of the works bring- 
ing the water to the service-pipes. The second portion has been first rated in 
the ordinary way, by valuing the land with all the buildings and fixtures 
thereon, and the amount of the rate so ascertained has been deducted from the 
rateable value, and distributed to the districts in which the parts of this portion 
are situated. An analogous course appears to have been adopted for railways 
in Reg. v. The London and South Western Railway Company (1 Q. B. 558), 
and Reg. v. The Grand Junction Railway Company (4 Q. B. 18), (a) and 

(a) In Reg. ▼. The Grand Junction Railway Com^ railway owners and carriers ; fifthly, as the ttationff 

pony, the Sessions ascertained the rent which a qffiees, ttoret, and bvUdingt, and repairing works and 

yearly tenant of the railway might he expectei to premises throughout the railway, have been and are 

gire, thus ; by taking the gross receipts of the separately rated in the several parishes in wUeh they 

company in respect of their own railway, and mak- are situated, though necessarily used and occupied/or 

log the foUowiDg deductions tiierefrom: — First, the purposes qf and in connection with it, and with 

interest on the capital invested in the moveable the conduct qf the trqjffic upon it, the respondents 

stock of the compisny ; secondly, a per^centage further deducted the fair annual value thereqfi 

on the same capital for tenants' profits and profits sixthly, an [annual sum per mile for the renewal 

of trade ; thirdly, a per-centage on the same sum and reproduction of the rails, sleepers, &c. ; and 

Ibr annual depreciation of stock, bejond ordinary the Court held that these deductions included all 

annual repairs ; fourthly, the actual annual ex- that was properly referable to trade, and that the 

penses of conducting the business of carriers, Sessions might fairly infer that a yearly tenant of 

maintenance of way, repairs of buildings, insurance, the railway, baring the same powers and advan- 

direction, rates, taxes, and other disbursements as tages as the company, would gi? e the balance as rent. 
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for gas companies in the Camibridae Gas Companf/*s case (8 A. & E. 78); (i^ 
.and also the spring which indirectly conduced to the ultimate profit obtained b 
ithe water-rates was held rateable in the parish where it was situated, althoqp 
no part of the profits accrued in that parish, in Reof v. The New JSwer Cm- 
pany (1 M. & S. 503), the quantum of such rate being left to the Sesrioai 
As this course was acquiesced in by both parties in the three latest cases, «e 
may assume that it may be applied without practical difiiculty, and we see m 
objection to it. The remaining step has been to apportion the residue of the 
rateable value among the distncts in which the direct productive portion of the 
works is situated, in the ratio either of net profits or of gross reoapt% or of 
the quantity of mains and pipes, and of the land occupied by them in each 
district, and each ratio in the present ease gives the same result. If they dif- 
fered, it would be necessary to elect between them, and that ratio should be 
preferred which would best shew the i*ent to be expected if the part of the 
works situated within the district was let separately. It is clear the net profits 
in each parish would be the best criterion for such rent, and they would theSD- 
fore give the proper ratio. It is also clear that the ratio of the gross reoeipli 
or earnings of the several districts to each other will be the same as the nlio 
of net profits in those districts to each other, in all cases where the total of tfe 
expense is taken to be common to the whole apparatus, and deducted froBthe 
total of the receipts in the process of ascertaining the rateable value ; for is 
such case the net profits in each district would be ascertained by distrihutxni 
the expense among the several districts, and it would be distributed in tb 
ratio oi the gross receipts of each ; and if a proportionate deducticm should 
be made from the gross receipts of each, the ratio of the remainder, that is of 
the net profits, to each other would be the same as the ratio of the gtoes 
receipts. As any attempt to ascertain the net profits of each district in any 
other way would lead to minute and inconvenient inquiries in practice, t\ie 
ratio of gross receipts should be adopted, as being an index of the net fnofits 
when the rateable value is ascertained in the way stated in the case. We 
think that an apportionment in this sense, according to the gross receipts, is 
in accordance witn the decisions which have apportioned the sum of ratedde 
value on a railway or canal, according to tne length of the line in esA 
parish. (22e<r v. Kingawinford^ 7 B. & C. S36, and Rew v. Woking^ 4 A 
& E. 40.) (6) Where the profit arises from transit, and the line of canal or 

(a) In Reg, ▼. The Cambridge Oat Comptmy, the 
facts were, that the company, under an Act of Par- 
liament, erected in the parish of A., in Cambridge, 
A gasometer and otlier g^apperatos, and laid down 
mains and pipes in that and other parishee, and also 
in extra-parochial land belonging to certain colleges 
in the university. The cosspany supplied light by 
means of sadi pipes, &e., to the several parishes 
and colleges : Held, that the company were rate- 
able as occupiers of the land in the difiereat parishes 
by their apparatus, pipes, &c., and were properly 
assessed upon the sum which a tenant would pay 
yearly for the apparatus, pipes, &c., dednetiag the 
annual average expense of renovatiog the same, 
but not profits of the trade (though profits in trade 
were not assessed in any of the parishes), and de- 
ducting alto the aiumal value iff the c^ptaraiut and 
pipet lying in extra-parochial land ; aiid that the 
resulting amount was to be distributed asnong the 
assessments of the several parishes, in proportion, 
not to the payments made for lights in the respective 
parishes, bnt to the quantity of land occu[SM by 
the apparatus, &c., in each parish. In the eonrae 
of the judgment the following passage ocean s— 




" It remains only to eoasider whethar the 
of 350/., being ue annual value of that part sf ttii 
apparatus which lies within the coUegea avl lll^ 
oiqiht to be made. And we pnrpaaely TeHmittii 
consideration of this point to the laat, beeMtsKb 
connected with the principle whidi regaliiiAtV 
answer to the last qoestioo (the qacstioaafi 
botion among the different paiiehaa). For«f 
as the rate is imposed upon the land uae 
apparatus, and as none eaa be impoaii 
part which lies in those eztra^parooilal | 
amount which would otherwise have 
from (the aforesaid sum of 4602.) must. «i 
be deducted." 

(6) In Rea v. The InktAUmOM e^ Wok^ I^ 
Denman, C.J., delivering the JadgincDt of theOM4 
said,—'* The rule by which canal oammi^mSi 
be rated is laid down in the eaae of Aflsr v. Jto 
tmttfo¥d in these words: *The true pifaM|lif 
thi»--a canal oompany is to caatcUmte to Ihsii' 
of the poor in each parish throagh wUcb thstfi 
passes, in proportion to the proit whSoh Iher di^ 
from the use of their laad in that pariih.' Bil 
also truly obaenred In the aaiaa Jndfinwl, 'Ml: 
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railway was directly productive of the profit, and the reservoirs, warehouses, 




a higher rate than the other, and the apportionment of the sum of rateable value 
according to the length of the line in each parish is according to the rent to be 
expected on that part of the line. In the case of water companies, where the 

Erofit arises from the delivery of water from a given place, the previous transit 
eing immaterial to the consumer, the service-pipes immediately produce the 
profits, and the agency by which the water reacnes those pipes indirectly con- 
duces to such production. If the service-pipes in each parish could be let 
separately, the water being assumed to be sold at the same price throughout, 
the criterion of the rent would be found in the gross receipts, which would 
depend on the number, the diameter, and the level of the service-pipes in each 
parish, and the apportionment according to the gross receipts in each district 
would be according to the rent to be expected from that part of the rateable 
subject situate in each district. This apportionment is not at variance with 
the grounds of the judgment in the Cambridge Gas Company s case, (a) 
There the Court decided that the parish in which the profits are received is 
not entitled to all the amount produced by the rate, but that the parishes in 
which the parts of the apparatus indirectly conducing to produce profits are 
situate are entitled to a proportion ; and the Court also declared that the 
principle on which the sum of rateable value on the rates of all the parishes 
should be apportioned, is the same as that which was to be applied to canals, 
and the principle is the same here. By the method adopted in this case, the 
rateahility of the portion of the apparatus indirectly conducing to produce 
profit is provided for, and the residue of the sum of the whole rateable value is 
apportioned to those parts of the apparatus directly producing profit, in 
analogy to the mode of ascertaining rateable proportion for canals and railways. 
We have endeavoured to shew that the rule for ascertaining the value in the 
case of separate rating ought to be applied, as far as practicable, to each 
separate district, where some of the rateable value arises partly in other districts. 
Tnerefore, the rule for setting aside the order of Sessions will be discharged. 

Order of Sessions confirmed. 



A.B. 

Hm traflic be the lame through the whole line of the 
caiMd, every pert of the canal will earn an equal 
proportion of the tolls. On the other hand, that if 
the profit vary in different parishes, the rate also 
mnatTary.'" 

(a) The passage referred to is as follows :— The 
oompany '* are rateable as occupiers of land for the 
iomoved Talne of the land, from the gas-pipes being 
laid in it. This, therefore, being, as we tUnk it is, 
th9 acknowledged principle, it seems to follow that 
tl^ orifearioa oefore mentioned, whieh has been 
adppled by the Sessions, cannot be the true one. 
Sappose (adopting their own rule) the ralue of the 
wboie works to be 2,4002. per aDaum, mtaatt certain 
deductions, and the quantity of apparatus in the 
Mil oif each of the several parishes to be equal, but 
the sale of gas, and the receipts for it, to be confined 
to one, the cases of R. ▼. The Corporation qf Bath 
(14 Bast, 609}» It. ▼. The New Biher Company, and 
iu fu Fokihiu (2 4d. & E. 693), are eipress autbo- 
illiaa to shew that a rate upon the company ht that 
psrtianlar parish where all the proAts are reoeived 
co«ld not be sustained. Since, theiefbn, in the 
pnaent case the land ooeopied by the apparatus in 



each parish through which it passes contribates to 
the whole value to let, it follows that the company 
must be rated in respect of its occupation in each 
parish ; and, if so, we are aware of no rule which 
can be laid down as to the amount, except that it 
must be in proportion to the quantity of apparatus 
situate in each parish. It is true tliat, in the case 
of a canal where the tolls varied io different parts of 
the line, it was decided that a rate could not be made 
upon the company in each parish, according to the 
length of the canal in it, and for that reason 
(Rm ▼. KingtwU^ord) ; but in a case very recently 
before this Court, where the tolls were the same 
throughout the whole line, it was held that the pro- 
portion to be paid by thie company, in any nveu 
parish along the line, must be ascertained by a 
mileage calculation. {Rex v. Woking,) And as it 
Is impossible to suppose any sapfriority in one 
part of the apparatus over another, the same prin- 
ciple, we think, should be applied in the present 
instaaoe, and that the assessment upon the amount 
of ptoftta rsse i ted in the respondent parish was 
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COURT OF QUEEN'S BENCH. 

Trinity Vacation.— July 7, 1847. 

The Queen v. The Churchwardens and Overseers of St. Grorqz 
THE Martyr, Southwark, Re Bethlehem Hospital. 

Same v. Same, Re Bridewell Hospital. 

Bateability of hofpUali—Bethlehem and Iridewell hotpitals, 

Bethlehem Hotpital wa» inttituted/or the reception, cure, and maintenance qf lunatics, and it itiU 
80 employed. By charter ofZQ Hen. 8, the custody, order, and government of the said hosfiisl, 
then situate near Bishopsgate, in the city of London, were granted to the corporation, who wen 
thereby constituted governors thereof By the 50 Oeo. 3, c. 198, the corporation were refmni 
to demise certain lands in St. George's Fields to trustees for the governors of Bethlehem Hes^td, 
upon condition that the said governors should erect thereon a new hospital for the reception ^ 
two hundred lunatics, in lieu qf the hospital then situate near Bishopsgate ; and under thai AH 
the said lands were demised accordingly, and the new hospital, now called Bethlehem Ho^Hd, 
was built. Indigent lunatics are received therein for cure without charge, and provided with nudkim 
and all things necessary, except clothing, for a period qf twelve or fifteen months, or lon§&,^ 
there is a prospect of cure; at the end of which time they are discharged from the curable dim. 
They are then declared Jit or unfit for the incurable class, and received into that class, in turn, u 
vacancies occur. Upon the admission of apatient into the hospital, it is required that two respectsbU 
housekeepers shall enter into a bond of 100/. to take the lunatic away whenever the eommittse 
shall discharge him ; and in case of his death, to pay the expenses of burial. Fbr the imeuraile 
patients small payments are made, on account qf medicine, maintenance, and clothing mUy, either 
by their friends, or by the parishes to which they belong ; and, btfore admission into thai doss, 
security for such payments is required, but such payments are in no instance st^Meui to ^ftord 
any profit. A portion of the hospital used for criminal lunatics was built by the govermneiU, 
and the expenses of this department are paid by the government ; but no charge is made 
in the nature of rent, and the charge for maintenance and medicine is as near whai U esHt 
the hospital as possible. The same officers attend to this as to the other parts of the stts- 
blishment, and it is equally under the superintendence and control of the governors. All the 
money received is paid into a general fund, and applied exclusively to the general objeet9 of 
the charity, the governors receiving no compensation, emolument, or benefit therefrom. The 
Corporation of London, as governors of the said hospital, were rated to the relief of the poor ^ 
the parish of St. George the Martyr, in respect qf the same, under a local Act (50 Geo, 3, e. 4Si 
s. I), which provides, that any person, Sfc who should '* inhabit, hold, use, occupy, possess, §r 
enjoy" any land, tenement, hereditament, or premises, ** or the landlords, owners, or leism 
thereof respectively," should be rated to the poor. By sec. 28 qfthe same Act, ^fter reciting tM 
there were a great number qf charitable institutions within the parish, which did not eontributtt^ 
the exigencies thereof, it was enacted that no settlement should be gained by oceupemey, appm^ 
ticeship, hiring and service, Sfc, in any of the hospitals or other charitable institutions theOf w 
which should thereafter be, established in the parish. 

Held,—\. That Bethlehem Hospital is a public charity, instituted by royal charter, for pMc 
purposes; that the Corporation qf London, as the governors, are occupiers or possessors for pwUk 
purposes only, and ther^ore not rateable to the poor under the general law. 

2. That the local Act made no difference in this respect ; for that the words in the 1st seeOsu, 
** inhabit, hold, use, occupy, possess, or enjoy," meant only a beneficial holding, oecvpt/tma, 
potsession, Sfc. ; and that th^ 28M section made it clear that the 1st section was not tntnidtd to 
apply to charitable institutions which would not be rateable under the general law. 

The House of Occupations is an appendage to or part of the Hospital of Bridewell. That hospital it 
situate in the city qf London, and the House of Occupations in St. Oeorge's Fields, Southmmi, 

. contiguous to Bethlehem Hotpital, By charter qf Edward the Sixth, and indenture qfrovnuntt 
between Edward the Sixth and the Corporation qf London, Bridewell Hospital was instituted fiir 
the purpose of harbouring, correcting, reclaiming, and employing destitute persons and mtgaMwb: 
and it is still so used. By the said charter, the Bridewell Hospital was granted to the Cofporattsa 
of London ; who were thereby empowered to commit destitute persons and vagabonds **to iks 
House of Occupations in Bridewell," and to compel them to exercise themselves in honest sdentm 
and occupations, and to make rules for their government, and for the government qf the poor Ai 
Bridewell. By the said indenture of covenants, the corporation covenanted to setup a Hmmst 
Occupations within Bridewell. In 1828 the trustees of Bethlehem Hospital leased for eisty^om 
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y«arf, at a rent of 200/. per annmm, to the govemorM of Brideweli^ certain land eontiguoue to 

Bethlehem Hospital f for the purpoee qf erecting the present House qf Occupations thereon, with 

prwisofor re-entry, in can the land should be used for any other purpose. The House qf Ocett- 

patUms, erected pursuant thereto f is used for the reception qf destitute persons, youths, and vagm* 

bonds of both sexes, from any place whatever, found within the city qf London, the county qf 

3itddlesex, or a portion qf the county of Surrey. All such persons are maintained entirely at the 

charge of Bridewell Hospital. They are employed in learning and exercising honest sciences and 

occupations, as shoemaking, tailoring, baking, Sfc. SfC. The raw materials necessary for the 

purpose are purchased by the governors. No more goods are man^factured than are necessary 

Jot the teaching practically the trades. Some of the articles made by the inmates, and not required 

for consumption in the Hospitals of Bridewell or Bethlehem, are sold to the public, and the money 

received is brought into the general fund of the Bridewell Hospital, and forms part of thefimd 

for purchasing other materials to be similarly used. The governors derive no profit or advantage 

whatever from such sale, nor receive any compensation, emolument, or benefit whatever from the 

funds qfthe hospital, which are applied solely to the purposes of the charity : — 

Held, that this case did not differ in principle from that of Bethlehem Hospital; and thertfore, that 

the Corporation qf London, as governors of the Bridewell Hospital, were not rateable to the poor 

in respect of the House of Occupations, either under the statute of Elizabeth, or the above-men* 

tioned local Act (50 Geo, 3, c. 45, s. 1). 

UPON appeal by the mayor and commonalty and citizens of London^ as 
masters, guardians, and governors of the house and hospital called 
Bethlehem, against a rate for the relief of the poor of the parish of St. 
George the Martyr, in the borough of Southwark, in the county of Surrey, 
made on the Ist day of January, 1845, upon them, as occupiers of certain 
buildings and ground, called Bethlehem Hospital, situate in the said paiish, 
and purporting to be made under and by virtue of the provisions of a local 
Act of Parliament (50 Geo. 8, c. 45), intituled " An Act for better assessing 
and collecting the Poor and other Rates in the Parish of St. George the 
"MartyTy in the Borough of Southwark, in the County of Surrey, and regu- 
lating the Poor thereof," the Court of Quarter Sessions for the county of Surrey 
allowed the appeal, and ordered the rate to be amended, by striking out the 
names of the appellants ; subject, however, to the opinion ot this Court upon 
the following case. 

Case. 

1. By the first section of the said Act the churchwardens and overseers of 
the poor of the said parish of St. George were empowered to rate all persons 
who should inhabit, hold, use, occupy, possess, or enjoy any land, ground, 
house, shop, warehouse, storehouse, cellar, coachhouse, stable, vault, building, 
tenement, nereditaments or premises ; or the landlords, owners, lessee or lessees 
thereof respectively, for and in respect of such land, ground, house, shop, 
warehouse, storehouse, cellar, coachhouse, stable, vault, building, tenement, 
hereditaments or premises, at and by a fair and equal pound rate, upon or 
according to the annual rent or value thereof respectively, and not otherwise, 
except as thereinafter enacted. 

2. Bethlehem Hospital was instituted for the reception, maintenance, and 
cure of lunatics, and is still so employed. 

S. By letters patent, dated 13th January, in the thirty-eighth year of 
Henry the Eighth, the custody, order, and government of Bethlehem Hospital, 
then situate in the city of London, and its appurtenances, were given and 

£ anted to the mayor, commonalty, and citizens, and their successors, who were 
ereby constituted masters, keepers, and governors of the said hospital and 
its appurtenances; a printed copy of whicn letters patent accompanies this 



4. By letters patent of Edward the Sixth, dated the 23rd day of April, 
1550, the said mayor, commonalty, and citizens were seised in fee of certain 
lands in St. George^s Fields, in the said parish of St. George the Martyr ; a 
copy whereof is in the appendix of this case. 

T. ft 
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6. By ail Act of Parliament passed in the fiftieth year of George the Third, 
chapter 198, the mayor, commonalty, and citizens aforesaid were empowered 
and directed to demise the said last-mentioned lands in St. Greorge's Fields to 
trustees for the governors of the said hospital of Bethlehem upon condition, and 
the said Act of Parliament authorized and directed that the said governors 
should erect thereon a new hospital for the reception of not less than 800 
lunatics, in lieu and instead of the hospital then situate near Bishopsgate; a 
print of which Act accompanies and forms part of this case. 

6. By indenture, dated 11th July, 1810, the said lands in St. George^s 
Fields were demised, in pursuance of the said Act of Parliament, to trustees for 
the said mayor, commonalty, and citizens of London : a copy of this lease is set 
forth in the appendix of this case. 

7. And the hospital of Bethlehem, now known and rated as Bethlehem Hos- 
pital, was erected upon part of the said lands. 

8. As many patients who are indigent and lunatic are admitted into the 
hospital as there is room for, and it is kept as full as possible ; but none ait 
received who are possessed of any estate or money sufficient to maintain then 
elsewhere. 

9. The regulations in the standing rules and orders of Bethlehem Hospital 
are adhered to, and a printed copy of such standing rules and orders acoon- 
panies this case. 

10. Indigent lunatics are received in the hospital for cure, and are provided 
with maintenance and medicine and every other necessary except clothing, fiv 
twelve or fifteen months, and frequently longer, when there is a proq)ect of 
cure, without any charge or payment whatever. 

11. If they are not cured m twelve or fifteen months, and in some iosCaooes 
a longer period, they are discharged ; when discharged from the curable da«i 
they are declared to be fit or unfit, as the case may oe, for the incurable cLa»i 
and are admitted thereto forthwith, or as vacancies occur, without favour or 
affection, in turn. 

12. No patients are admitted on the incurable class but those who have been 
already in the hospital for the purpose of cure for the space of one year ti 
least, and are at the end of it found to be incurably mad, dangerous, and 
ungovernable. For many of the incurable patients their friends or relatiooi» 
and, when received from parishes, then the parish ofiicers, pay towards mainte- 
nance and medicine, averaging about 6s. a week ; but the payments are in B9 
instance sufficient to afford any profit, and charges are made for maintenanoe 
and medicine only, or for clothes, and no other cnarge is made for residing ia 
the hospital or for medical attendance. Where it has been found necessary or 
expedient to furnish clothing to any of these patients, in consequence ol the 
relatives or friends neglecting to do so, such articles as are necessary are pro- 
vided from the hospital stores, and the actual prime cost is repaid by the friendi 
of the lunatic. 

13. A copy of the resolution acted on in these cases is given in the said 
appendix, and a copy of the form of the bill of charge made on these occasions 
is also given in the said appendix. 

14. At the time of making the assessment appealed against, there was one 
patient in the hospital from the respondent parish of St. Greorge, and there hai 
seldom been a time when the hospital has been vnthout patients fixHn thai 
parish. 

15. The amount received by the appellants during the year 1844 towards 
providing the maintenance and medicine for the incurable patients generally 
was lylwL or 1,2002., and the money ao received was paid into the fiiBda « 
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the ho8|ntal, md applied entirely towardi the payment for provisions, medi- 
dne, and other necessaries for the patients. 

}6. A part of the hospital rated is used for the reception, cure, and custody 
flf criminal lunatics, ana £or no other purpose, and that part of the hospital 
was erected by and at the cost of government. All repdrs, alterations, and 
additions are paid for by government; criminal lunatics are admitted and 
discharged by warrant of the sovereign or secretary of state, and by no other 
authority wliatever. 

17. The governors are ordered by the warrant to receive and take charge of 
the criminal patients, and they have no discretion in the matter. 

18. The same physician, apothecary, servant, and matron that attend to the 
other parts of Bethkhem Hospital attend also to this department ; they are 
appointed and are under the superintendence and control of the appellants ; 
government pay these parties for such services. The keepers of the criminal 
biDBtics are appointed oy the appellants, and their wages and maintenance are 
paid by the government in the general expenses of this department. The sum 
paid annuaUy by the government for the maintenance and medicine supplied 
to the criminal lunatics is as near what it costs the hospital as possible ; they 
■re not charged rent of premises, or any thing of the kind. Sums received 
towards providing the mamtenance and medicine for the incurable patients, as 
also the money received from the government for the reimbursement of the 
costs of maintenaDce and medicine, provided by the hospital for the criminal 
patients, are paid into the general funds of the hospital and appropriated and 
applied to and for the general objects of the charity. The whole of the funds 
of the hospital are appued for the purposes of the charity, and for none other 
whatever ; and none of the governors do or have received or receive, derived or 
derive, nor by the regulations and laws of the said hospital, or by the constitu- 
tioD thereof, could or can they receive or derive, any compensation, emolument, 
profit, advantage, or benefit whatsoever. 

19. By the 28th section of the Act of the 50 Geo. S, c 46, being the local 
Aet already referred to, it is enacted as follows : << Whereas there are a 
gieat number of charitable institutions and societies within the said parish, 
m which many children are kept as apprentices or otherwise, and wherein 
many other persons are employed, and which institutions and societies do not 
coDtribute any thing to the exigencies of the said parish : therefore be it further 
enacted, that no person shall gam, or be deemed or adjudged to gain or acquire, 
a settlement in the said parish of St. George the Martyr by reason or means 
of any occupation, residence, hiring, service, or apprenticeship in or to any of 
the public schools, hospitals, asylums, reforms, or other charitable institutions 
or societies now or which shall hereafter be situate, established, or be within 
the said parish, or to any person or persons residing or dwelling within the said 
parish, with or to whom he, she^ or tliey may be bound, placed, or put out by 
the governors, managers, directors, or servants of any or either of such schools, 
hospitals, asylums, reforms, or other charitable institutions or societies.^^ 

SO. On tKe hearing of the appeal it was contended, on the part of the appel- 
lants, that Bethlehem Hospital, so rated as aforesaid, was not rateable, upon 
(amongst others) the following grounds, viz. :— That it was a charitable insti- 
tution, used and occupied entirdy for charitable purposes, and not beneficially, 
or as a source of profit or emolument. That it was a public institution, used and 
occupied entirely for public purposes, and not beneficially, or as a source of profit 
or emolument. That it was a royal foundation, instituted, used, and occupied 
for public purposes only, and that the appellants were mere trustees, without 
boeficial interest ; and that it was part and parcel of a royal foundation, 
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instituted and employed for public purposes only, and that the appellants wen 
mere trustees, witnout beneficial interest 

SI. It was also contended that Bethlehem Hospital was exempted fioB 
liability to the rate by the 28th section of the local Act of 50 Geo. S, c. 4^ 
above alluded to. 

The said several charters and Acts of Parliament and the standing niki 
and orders of Bethlehem Hospital are printed, and accompany the case ; and the 
letters patent of Edward the Sixth, and lease, resolution, and bill referred to, 
are set out in the appendix, the whole of which printed documents and appendix 
are to be considered as part of the case. 

The question for the opinion of the Court is. 

Whether Bethlehem Hospital, under all the circumstances, is or is not 
exempt from liability to such rate. 

If the Court shall be of opinion that Bethlehem Hospital is so exempt, » 
much of the assessment as relates thereto is to be struck out, and the order of 
Sessions is to be confirmed. 

If the Court shall be of a contrary opinion, then the order of Sessions ii to 
be quashed, and the original rate to be confirmed. 

The following are the material parts of the several documents referred to a 
the above case, and to be considered as forming part of it. 

Charter of S8th Henry VIIL {Jan. 13), 

^^ Know ye, that we, as well for the accomplishment of certain grants, promises, 
articles, and agreements in a certain indenture made between us, oi the one 
part, and the mayor and commonalty and citizens of our city of Loodoo, of tbe 
other part, bearing date the 27th day of December, in the thirty-seventh year 
of our reign, expressed and specified, as for other causes and consideratioiu us 
at this present especially moving, of our especial grace and of our certain 
knowledge and mere motion, have given and granted, and by these presents do 
give and grant, to the before-named mayor and commonalty and citizeDS (tf our 
city of London, all the church, late of the Friars Minors, commonly called the 
Grey Friars, within our city of London, and all the site of the house, be. he. 
We give also, and for the considerations aforesaid, by these presents do grsnt 
unto the before-named mayor and commonalty, &c all the late hospital of 
St, Bartholomew's^ in West Smithfield, next London, otherwise called tbe 
Hospital of St. Bartholomew the Less, in West Smithfield, near LondoOi cr 
by whatsoever other name the same late hospital is called or known, and all die 
whole church of the same late hospital, and tbe land and soil of* the nae 
church, together with divers messuages, lands, tenements, &c. &c. And 
further, of our more abundant grace, &c. we have given and granted, &c. that 
the same mayor and commonalty, &c. may have, hold, and in full light 
enjoy and use all and all manner, &c. courts leec, &c. and all other ngm% 
liberties, privileges, jurisdictions, &c. which the last master of the said late 
hospital, or any of his predecessors, &c. have had, held and enjoyed, or ought to 
have holden and enjoyed, &c. And further know ye, that we, of our special 
grace, he, for us, our heirs and successors, have given and granted, &c. to the 
aforesaid mayor and commonalty and citizens of the city aforesaid, and their 
successors, the custody, order, and government of our house and hospital calki 
Bethlehem, situate within and near JBishopsgate, of the said city of London, and 
of all other manors, lands, tenements, possessions, revenues, and hereditaments 
whatsoever, wheresoever lying and I)eing, to the same house and hospital* 
called Bethlehem, belonging and appertaining ; and the said mayor and com- 
monalty and citizens of the city atoresaid, and their successors, we makei 
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order, and constitute^ by these presents, masters, keepers, and governors of the 
aforesaid house and hospital, called Bethlehem, and of the w)resaid manors, 
lands, tenements, and. other the premises to the same house and hospital 
belonging and appertaining. Habendum to the aforesaid mayor, &c. for 
ever, for the uses and intentions in and upon the foundation thereof ordained or 
provided, or by us, our heirs and successors, hereafter to be ordained and pro- 
vided, Scc.**^ (A license to take lands in mortmain follows.) 

Indenture of demise {^IthJuly^ 1810) pureuant to Statute 50 Geo. 3, c. 198. 

" This indenture of three parts, made, &c. between the mayor and 
commonalty and citizens of the city of London, of the first part ; the mayor 
and commonalty and citizens of the city of London, masters, guardians, 
and governors of the house and hospital called Bethlehem, situate without 
and near to Bishopsgate, in the said city, of the second part ; and Sir Richard 
Carr Glynn, Baronet, and alderman of the said city, president of the said 
hospital called Bethlehem, and Richard Clark, Esquire, chamberlain of the 
said city and treasurer of the said hospital, of the third part. Whereas 
by an Act of Parliament passed, &c. (50 Geo. 3, c. 198), intituled * An Act 
for vesting the Lease of the Governors of Bethlehem Hospital in the site of the 
Hospital in the Mayor and Commonalty and Citizens of the City of London, 
by whom it was granted, and for authorizing the said Mayor, &c, to grant 
certain lands in Saint George^s Fields, in lieu thereof, to trustees for the 
Governors of the said Hospital, for the like term, for the purpose of erecting a 
new Hospital thereon on an enlarged scale,' after reciting that by an 
indenture bearing date the 6th of October, 1674, the said mayor, &c., in con- 
sideration that the governors of the said hospital had undertaken to build and 
erect a new hospital house for the said hospital of Bethlehem, upon the ground 
thereinafter demised, capable to receive one hundred and twenty lunatics and 
distracted persons, and officers and servants to attend them, and for their 
encouragement to carry on and effect so necessary and charitable a work, and to 
no other intent and purpose, did demise unto the said governors, their execu- 
tors, Src.,in trust for the masters, guardians, and governors of the said hospital, 
called Bethlehem, situate without and near to Bishopsgate of the said city, certain 
land in the parish of St. Stephen, Coleman-street, for a term of nine hundred 
and ninety-nine years, at a nominal rent, with a proviso for re-entry in case a 
new hospital house for Bethlehem should not within four years be erected and 
built upon the ground demised, and after the building thereof, in case the said 
buildings should be employed to any other use or purpose save only as afore- 
said ; and also reciting, that the governors of the said hospital, in pursuance 
thereof, erected upon the ground so demised an hospital capable of containing 
a greater number of lunatics than that mentioned in the said indenture, and 
that the said hospital had, according to the original intention, been always 
employed for the reception and cure of lunatics and distracted persons ; and 
also reciting, that by an indenture of lease bearing date the 9th day of May, 
1793, and made between the mayor and commonalty and citizens of the city of 
London, of the one part, and the Right Honourable Sir James Sanderson, 
Knight, Lord Mayor of the city of London, president of the hospitals of 
Bridewell and Bethlehem, in London ; Richard Clark, Esquire, one of the 
aldermen of the said city and treasurer of the said hospitals; and Henry 
Cranke, of London, Esquire, and auditor-general of the said hospitals, in trust, 
for and on behalf of themselves and the rest of the governors of the said 
hospital of Bethlehem aforesaid, of the other part, the said mayor and com- 
monalty and citizens, in consideration of the rents and covenants therein 
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reserved, did demise to trustees for the governors of Bethlehem other land, situate 
in the parish of St Stephen, Coleman-street, the trustees covenanting that 
they, &c. would not, at any time during the term, use or employ the said ground 
demised for any other purpose than for the convenience and accoramodatiaQ 
of the said hospital of Bethlehem ; and, after reciting that the said hospital was 
originally built upon an insecure foundation, and having been for several yesiB 
past in a very dilapidated state, to the great danger of uie patients and officen 
residing therein, as well as to the public at large, consideraole part thereof was 
some time since necessarily taken down, and the remainder of the builcfiDg 
could not much longer be supported ; and that, under the circumstances afore- 
said, many lunatics and distracted persons had been denied admittance to the 
hospital, &c., and that the governors of the said hospital were desirous of 
erecting a new building capable of holding at least two hundred patients, and 
it would greatly accelerate the cure of the objects received into the said 
hospital, as well as contribute to their comfort, if they could have the ad?fli- 
tage of exercising in the open air, but that the site of the present hospital ani 
the land held therewith were wholly inadequate to the purposes aforesaid; 
and also reciting, that under or by virtue of certain letters patent bearing date 
the S3rd day of April, 1550, the said mayor and commonalty and citizens woe 
seized in fee-simple in possession of several pieces of land in St. Geam^s 
Fields, in the parish of St. George, in the county of Surrey, &c., and Sat 
part of the said land would be sufficient for the erection thereon of a new 
hospital on an enlarged scale for the reception of lunatics and distracted 

Eersons, with an open space for air and exercise, and the residue thereof might 
e appropriated with advantage towards augmenting the revenues of the 
hospital for the benefit of lunatics and other distracted patients, aod that the 
governors of the said hospital of Bethlehem were therefore anxiously desirous of 
obtaining a lease of the said land for a term equal to the remainder of the sud 
term of nine hundred and ninety-nine years, in lieu of the lands so demised to 
them by the said two several indentures of lease hereinbefore recited ; and ako 
reciting that the lord mayor, aldermen, and commons of the said dty of 
London in common council assembled, out of their anxious desire that so 
laudable a charity might be continued and enlarged, had agreed with the 
governors of the said hospital to grant them a lease of the said land for the 
purpose aforesaid, in lieu of the land so demised, in trust for the said gover- 
nors as aforesaid ; but, inasmuch as all the lauds vested in the said mayor and 
commonalty, were, under various Acts of Parliament therein mentioned, 
charged with certain large annual sums of money for payment of the orphans 
and other creditors of the said city of London, the agreement aforesaid could 
not be carried into execution without the aid and authority of Parliament, it 
is enacted, that the pieces or parcels of land, &c. demised by the said sevcnl 
indentures of lease ot the 6th day of October, 1674, and the 10th day of May, 
1793, and the residue of the said several terms thereby granted, should finm 
and immediately after the passing of that Act be, and the same were thereby 
vested in the said mayor and commonalty, &c., so that the said several tenia 
respectively might merge in the inheritance. 

*^ And whereas, by the said Act of Parliament, it is further enacted, that 
the said land and buildings might be used and occupied by the governors U 
the said hospital, as theretofore, for the reception and cure of lunatics, &c., and 
for other the purposes of the said charity, until the 24th day of June, 1810| 
on which dav possession of such part of the said land as was then not built 
upon should be delivered up to the said mayor and commonalty, &c., buty 
nevertheless, the hospital and buildings then standing might be still used hj 
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the governors of the said hospital, as theretofore, for the purposes aforesaid, 
imtir the new hospital should oe capable of receiving 140 patients, &c. ; and 
tliat at the expiration of six calendar months thereafter, possession of the whole 
site of the said hospital and buildings should be delivered to the said mayor 
and commonalty. And further, that the said mayor and commonalty, &c. 
diould, and they were thereby required, within one calendar month after the 
passing of the said Act, to demise and lease unto such persons as the said 

Sovemors should name in that behalf, in trust for the governors of the said 
ospital, the said land situate, lying, and being in St. George^s Fields aforesaid. 

** And it is further enacted, that in the lease so to be granted there should 
be contained a covenant by the said governors of the said hospital, or the 
lessees therein to be named, with the said mayor and commonalty, &c., tcith all 
convenient speedy to erect on part of the land thereby demised a new hospital, 
aq^able of containing not less than 200 patients, so and in such manner as that 
mpht acres of the said land should be occupied by the building and officeSy and 
bv an open space or spaces for air and exercise, to be used by the patients, but 
the remainder of the ground to be applied to such uses for augmenting the 
revenues of the hospital as the governors should think Jit ; and in the said 
lease there should be contained a proviso for re-entry, in case the same, or the 
huUdings to be erected thereon, should be used for any other purpose than the 
reception of lunatics and other distracted persons, and the augmentation of the 
revenues of the said hospital as aforesaid, 

*^ And whereas, in pursuance of the said recited Act of Parliament, the said 
]and, with the buildings, &c. demised by the said several indentures of lease of 
the 6th day of October, 1674, and the 10th day of May, 1793, were used by 
the governors of the said hospital, as theretofore, for the reception and cure of 
lunatics, &c., until possession of the same was delivered to the said mayor and 
commonalty, &c., as thereby required ; and the said mayor, &c. retained 
possession of all the said land in St. George^s Fields until possession thereof 
was delivered (as thereby required), on or before the said 24th day of June 
now last past, to the governors of the said hospital : 

** Now this indenture witnesseth, that in further pursuance of the said Act 
of Parliament (for the considerations therein named), the said mayor and com- 
monalty, &c. have demised all those pieces or parcels of land situate in St. 
George^s Fields, &c., habendum to tne said Sir Richard Carr Glynn and 
Richard Clarke, their executors, &c., for the term of 865 years, in trust for 
the governors for the time being of the said hospital, and for the purposes of 
the said Act of Parliament. 

** Covenant (as by the Act required) by the said governors of the hospital, 
with all convenient speed to erect, on some part of the land hereby demised, a 
new hospital, adapted for the reception and accommodation of not less than 
5B0O patients, &c. 

** Proviso for re-entry, if the said land hereby demised, &c., shall at any time 
during the term be used for any other purpose than the reception of lunatics 
and other distracted persons, and for the augmentation of the revenues of the 
said hospital as aforesaid.^ 

^Extract from the ^^ Standing Rules and Orders for the Government of the 

Royal Hospitals of Bridewell and Bethlehem.'* 

Bethlehem Hospital. 

General Rules. 

<< The following are the rules and instructions relating to the admission of 
patients. 
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^^ All poor lunatics, who are not disqualified by the following regulations, 
may be admitted at all seasons of the year, and will be provided with every 
thing necessary for their complete recovery, during a period of twelve montb 
from the time of their admission. 

^^ The following cases (amongst others) are inadmissible. 1. Those lunatics 
who are possessed of property sufficient for their decent support in a private 
asylum. 2. Those who have been insane for more than twelve months. 
8. Those who have been discharged uncured from any other hospital for the 
reception of lunatics. 

" On the day appointed for bringing up the lunatic, if the patient reside in 
London or its vicinity, two respectable housekeepers must attend at the hos- 
pital, at ten o^clock in the mornmg precisely, and enter into a bond of 100/., to 
take the lunatic away whenever the committee shall think proper to direct his or 
lier discharge, as well as to pay the expense of burial, if the lunatic should die 
in the hospital. * * if (j^q patient lives more than ten miles from 
London, the bondsmen may be housekeepers of the parish in which the lunatic 
dwells, provided the officiating minister of the parish certifies, in writing, to 
their respectability. 

" Patients who are admitted on the incurable establishment are to pajrS 
deposit (returnable on death or discharge), and 9s. a week, besides their dolfc- 
ing, if furnished by the hospital ; those sent by poorer friends are to pay the 
same deposit, and 6s. a week, besides their clothing. 

'* A list is to be kept of all patients discharged as incurable, who may be 

deemed by the physicians and the sub-committee fit objects for the incurabk 

establishment ; and as there may be room, notice thereof is to be sent to their 

. friends, and they are to be admitted in rotation, without favour or preference.'' 

.Resolution of a court of the governors of Bethlehem Hospital : — 

"^f Bridewell and Bethlehem : At a Court holden at the said Hospital of 
Bridewell, on Friday, 12th July, 1728,— 

** Upon reading a report from the committee for the new building for incur- 
ables, at Bethlehem Hospital, &c., viz. This committee are of opinion that the 
following rules be established, &c. 

** 7thly. That security be given for all patients, before admission, to pay 
7s. per week for each patient, towards their maintenance and physic; and 
also to take them out of the hospital, when required by the committee, which 
may be necessary to make room for greater objects, or to remove mopes, or 
those that recover the use of their reason (which sometimes happens to those 
deemed incurables), or those who may be entitled to any estate or money suffi- 
cient to maintain them elsewhere ; in all which cases they are no longer proper 
objects of this charity. All which is, nevertheless, submitted to the judgment 
of this court. 

** This court, having maturely weighed and considered the said report, doth 
approve and confirm the same, with this alteration — that the sum of 7s. per 
week, in the seventh paragraph, be made 5s. per week." 

Saturday 9 May 1. — Watson and Wallinger appeared in support of the 
order of Sessions ; but the Court called upon 

M. Chambers^ Peacock^ and Knapp^ contra. — The two questions raised in 
this case are — first, whether Bethlehem Hospital is rateable to the poor under 
the Stat. 43 Eliz. c. 2 ; and second, if not, whether it is rateable undfer the pro- 
visions of the local Act (50 Geo. 3, c. 45, s. 1). First, it is rateable by virtue 
of the statute of Elizabeth. Various grounds of exemption are set up ; but ooM 
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of them are maintainable. 1. It is not exempt from rateability as a royal hos- 
pital. The charter of Henry the Eighth recites an indenture between the Crown 
and the corporation of London ; but what that indenture was does not appear. 
It does not at all appear how the hospital of Bethlehem was originally instituted ; 
but, at all events, by that charter tne^king gave up all the royal privileges and 
immunities, as to rateability, which could attach to the hospital, as being a 
royal hospital in royal hands. Further, it appears by the stat. 50 Geo. S, 
c. 198, and by the lease set out in the appendix to the case, that the site of the 
hospital has been wholly changed since it came into the hands of the corpora- 
tion ; and any personal occupation, therefore, by the Crown, without which 
there is no prerogative exemption from rates, has altogether ceased. 2. The 
other ground of exemption is, that it is a public and charitable institution, used 
and occupied entirely for public and charitable purposes, and not beneficially 
or as a source of profit, the appellants being mere trustees, without beneficial 
interest. Now it is admitted, that persons who are trustees of a public and 
charitable institution, and bound by some legal necessity to appropriate all the 
funds received by them in that character to certain public and charitable pur- 
poses, are not rateable as beneficial occupiers of the property so to be apphed ; 
out where the trustees have, by their Act of Parliament or deed of trust, a 
discretion to exercise, and when, in the exercise of that discretion, they receive 
payments from the objects of the institution, or their friends, then it becomes a 
question of profit or loss, and the trustees are rateable. Hew v. St. BarthoUh 
mew's (4 Burr. 2485), Rea; v. St. Luke's (2 Burr. 1058), and Mew v. Waldo 
(Cald. 358), will be cited on the other side ; but in Rew v. St, Bartholomew's 
it was distinctly stated and admitted that that was an hospital of royal founda^ 
tioD, which is not admitted, nor even stated, in this case. In Sew v. St. 
Luke^Sf Lord Mansfield, C.J. commenced the judgment of the Court by observ- 
ing, that " cases of this kind depend upon the particular nature of the respec- 
tive hospitals ; each stands upon its own distinct circumstances ; therefore no 
general consequences will arise from the determination of this particular case." 
Rex V. Waldo was the case of a pure charity, no money whatever being received 
from the objects of it, which quite distinguishes it from the present. Here 
the trustees are in receipt of money, the payment of which is imposed upon the 
patients or their frienos, by order of the trustees, upon their own discretion, 
and not in compliance with any requirements either of the charter, deed, or 
Act of Parliament under which they act. In the charter of Henry the Eighth 
pure charity is alone contemplated; there is not a word which justifies the 
exaction of a farthing from any lunatic in the hospital, either in that charter 
or in the Act of Parliament, or m the lease ; or if there had been such a direc- 
tion in the lease, it would have been illegal, and not binding. [They referred 
to the rules of the hospital requiring patients before admission to find sureties 
for their removal in case of discharge, or burial in case of death ; requiring pay- 
ments to be made, and security to be given, on behalf of the incurable patients, 
and also to the statement in tne case as to criminal lunatics.] These exactions 
take this case out of the exemption, which applies to purely charitable insti- 
tutions. Rew V. St. Giles, York (3 B. & Ad. 673), attcl Reg. v. Sterry 
(12 Ad. & E. 84), are in point. In the former case, a lunatic asylum at York 
was originally intended for poor patients only, who were admitted from mere 
charity; but afterwards patients were admitted who paid at different rates, 
and the money thus obtained was applied only to the purposes of the establish- 
ment; yet the trustees, who derived no profit whatever from the funds, were 
hdd rateable to the poor in respect of their occupation of that asylum. The 
latter is even a stronger case, oecause there, funas being appropriated to the 
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maintenance of a school, no child was admitted whose friends were able to ptjr 
the expense of his education ; but a sum of 12/. was received annually mm 
each child towards his expenses, which amounted upon an average to 90L ; and 
still the trustees were held rateable. Lord Denman, C Jf., in that case, nftro 
ring to the paynient of 12/., said that tl^at distingui&lied it from those cases of 
occupation for charitable purposes which had been considered not rateable, m 
not beneficial, adding : ^^ This sum, it is true, is not adequate to the expeme, 
and, in a |X)piilar sense, does not make the occupation of the premises bene- , 
ficial — that is, gainful; but still it is a revenue, which the buildfing produon, 
and actual gain on a balance of profit and loss is not needful, it is enough tf a 
revenue be produced.^ [Patteson. J. — In that case there were no pordj 
charitable objects ; but in itea? v. St Giles, York, there were.] Reof v. Jgaf 
(14 East, 9^h) is precisely to the same effect; and the result of these cases ii^ 
that the mere fact of receiving money from the objects of the institutiot, 
whether profit be made or not, makes the occupation of the trustees benefidil 
within the statute of Elizabeth ; and thus the difficulty which existed in Bm 
V. St. Bartholomeiv's and Rea; v. St Lukes, of finding any benefidal oooh 
pier, upon whom the rate could be imposed, does not exist here. But tke 
exactions enforced by the trustees of Bethlehem have a double operation io ik 
case; they not only destroy any claim of exemption, on the ground thittke 
hospital is a charitable institution, but, by limiting its objects, deprive it d 
the character of a public institution, and of any daim to exemption on thA 
ground. In i?eg. v. Badcoek (6 Q. B. 787 ; 14 K J. M. C. 58 ; and 1 Net 
Mag. Cas. 207), the question was considered, what is the meaning of the word 
public f and Lord Denman, C. J., after referring to various cases in which the 
exemption from rateability had been establishea on the ground ^i the public 
nature of the purposes to which the property was devoted, says (6 Q. B. 799)5 
" On the other hand, the governors of the poor of the city of Bristol, occupy- 
ing land in a parish out of the city, and there lodging and employing their 
paupers {Governors of the Bristol Poor v. Wait, 5 Ad. & E. I) ; foid the 
guardians of a union comprising many parishes, who built and occupied a 
workhouse in one of them, in which were lodged and employed the paupen of 
all the parishes {Reg. v. Wallingford Unions 10 Ad. k E. 259)> were hdd 
respectively rateable for their occupations ; and the latter case was considered 
not distinguished from the former by the circumstance that the land was is 
one of the parishes composing the union. It is unnecessary to advert to ram 
cases ; our business now is rather to see within which class the facts of this <M 
bring it, than to justify the distinction taken between them. At the stfK 
time wc may remark, that in all the first class, the public^ as such^ unlimited 
by the bounds of county, borough, or parish, had a substantial and direct inte- 
rest in the benefit which the application of the funds produced.^ In order, 
therefore, to give the exemption here claimed, the purposes must be strictly 
public and general ; any limitations or restrictions which interfere with ^ the 
substantial and direct interest ^ which *^ the public, as such,^ must have in ^ 
benefits arising from the application of the funds, destroy the claim of exemp* 
tion ; and, as in Reg. v. Sterry, the pajrment of IS/, annually was held to 
amount to such a restriction, so here, the payments demanded from maaay of 
the patients confine the benefits of the institution to that particular cla^ of 
persons who can afibrd to make them, and render this ground of exemptioB 
also untenable. Secondly. This institution is at all events rateable by virtue 
of the local Act (50 Geo. S, c. 45, s. 1), which authorizes the imposition of 
rates upon all persons who shall *^ inhabit, hold, use, occupy, possess, or enjoy 
any land, &c., or the landlords, owners, or lessees thereof." It is not tberaniR 
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limited^ like the statute of Elizabeth, to occupiers, and removei the difficulty 
i^ch was felt in B. v. St. Lvkis and R. ▼. SU Bartholomew's. Here it is 
found expressly that the corporation of London are the landlords ; and, by tl^ 
Act of 50 Geo. 3, c. 189, the corporation are required to grant a lease to trus* 
tee8» for the governors of Bethlehem i^ospital, which lease was granted. Here, 
therefore, the trustees are lessees ; and, by the express terms of the statute, 
may be rated. The S8th clause of the same Act is supposed to afford an 
answer to this ar^ment. It is set out in the case, and provides that do settle- 
ment shall be gamed by occupancy, &c. in any of the charitable institutions, 
the existence of which in the parish, without contributing to the burdens 
thereof, is recited in the preamble to the clause ; but when that Act passed, 
Bethl^em Hospital was not situate in that parish, and the object of the clause 
was, to prevent charitable institutions which then existed in the parish, and 
were exempt from rates, from imposing additional burdens thereon. If the 
intention had been to exempt from rateability all charitable institutions which 
might in future be established in the parish, that intention would have been 
dearly expressed. [Patteson, J. — But if the Ist clause makes every insti* 
tution rateable, then it applies to those which in sec. 28 are recited to be 
exempt.] The 1st clause, in clear and explicit terms, imposes the liability ; 
and the 28th section does not expressly or clearly remove it. The words of 
the 1st clause are even more extensive than those of the local Act (10 Geo. 8, 
c. 75), under which the lessee of a private box in Drury-lane Theatre was held 
rateable for the occupation thereof, although the proprietors were rated for the 
theatre generally. (Reg. v. St. Martin^ 3 Q. B. 204.) [Patteson, J.— If 
you look to the 2ud section of this local Act, you will see a provision that, in 
a certain event, owners shall be deemed to be occupiers, and be rated ; but it 
is impossible that that can apply to all owners.] The words in the 1st section 
are large enough, " use, occupy, possess, or enjoy.^ [Patteson, J. — They 
are all possessory words.] The 2nd section provides, that the parish officers 
may compound with the landlords^ owners^ or lessees of small tenements ; and 
if they should refuse to do so, then they may be deemed to be the occupiers, 
and be rated. [Patteson, J. — Lessee there means, not the actual occupier, 
but an intermediate beneficial occupier.] The clause, however, is limited in 
its application to the case of small tenements. [Patteson, J. — The 28th 
clause, in its terms, does include charitable institutions afterwards established.] 
But the recital limits it ; and as in the 1st section the le^slature uses much 
larger words than those of the statute of Elizabeth, the oiuy reasonable infer- 
ence is, that they intended to include other cases. 

Watson and tVallingery contra. — The cases of Reof v. St. Luke's and Rex v. 
SL Bartholomew's govern this. This hospital is a royal and public charity ; 
which is now, for the first time, sought to be rated. In the charter of Henry 
the Eighth it is called, ^^ our house or hospital ;^^ and probably belonged to one 
of the greater monasteries, until the time of their dissolution, when it fell into 
the hands of the Crown. The custody and government of it is given to the 
oorporation of London ; lands are vested in trustees for its support ; and the 
corporation are strictly bound, both by the statute of 50 Gea 3, c. 189^ and 
by their own covenants, to use it for no other purposes than those of its original 
fcundation, viz. the cure and maintenance of lunatics. For any breach of that 
trust, the trustees are liable to information by the Attorney-General. {The 
JUorney-General v. Chrisfs Hospital^ 1 Russ. & M. 626.) That is one dis- 
tinction between public and private charities. If the purposes are general and 
public,-— that is, open to all, — the charity is public, and the Attorney-General 
; if private, then only the persons interested can sue. Rew v. St. Giles, Yorhy 
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and Reg. v. Sperry^ which have been cited> are caRes of private charities, and 
therefore distinguishable. But it is argued, that the payments made by some 
of the patients deprive it of exemption, either as a charitable or public mstitu- 
tion ; but these payments are for the food and clothing only of a particular 
class of patients, not coming under the njore immediate object of the charity. 
The hospital is for the cure of lunatics; and as many indigent lunatics as \i 
will hold are constantly maintained, without any charge, until pronouDoed 
incurable. The addition of the incurable ward, into which the patients are 
received upon making small payments for food and clothings can make do 
difference in the rateability. The governors can never receive any benefit from 
the institution, nor can it ever be used for any other purpose. All these dr- 
cumstances distinguish the case widely from Rex v. St. Giles, York, and 
Reg, v. Sterry. [Wightman, J.— Suppose that in Reg. v. Sterry, the IJtt 
paid by the scholars had been for meat and clothing only, and that the edu- 
cation and lodging had been purely charitable.] Ihat would have made a 
very material difference in the case ; but the great distinction between that and 
the present case is, that that was clearly a private charity, whereas this is the 
case of a public and royal hospital. [Wightman, J. — Has the Crown aDj 
authority over it ?'\ No; the government is committed to the corporatioo (lif 
London. [Wightman, J. — Then is not the prerogative gone ?\ It is a 
public charity, for any breach of trust in which the Attorney-General would 
sue. [Wightman, J. — So of any public charity, whether of royal or pcitate 
origin. Lord Uenman, C. J. — Certainly.] Reg. v. Sterry was a private 
charity for a Quakers'* school. [Wightman, J. — Would it be public, if the 
money were left to trustees for a school for all who could pay 12£ayear.^ 
Lord Denman, C. J. — The appellants may say that this is a charity open to 
all who have clothes on, and who pay for their medicine; but then Mr. Cham- 
bers says, that that is not the case here, because the trustees exercise a discre- 
tion and control.] There must be regulations for the government of such an 
institution. [Lord Denman, C.J. — It strikes me that there may be a dis- 
tinction between this case and that of an institution established by a mere 
voluntary act of charity, because the Crown has, by virtue of its prerogative, 
the care of lunatics, and may have established this hospital, and rendered it 
exempt from parochial rates, in the exercise of that prerogative.] flea? v. 
St. Giles^ York^ was the case of a private lunatic asylum, to which that 
observation would not apply. [Lord Denman, C.J. — But, as a charitabk 
institution, it is difficult to distinguish that case from the present, for all the 
funds were applied to the charity.] The application of the money makes no 
difference ; the question is, wheiher the party rated has a beneficial occupation. 
[Patteson, J. — In Rex v. St. Giles^ York, some of the patients paid more 
than they cost.] Yes, profit was made ; and, however good the application of 
it, those who made the profit were rateable. [Patteson, J. — In the present 
case the hospital provides the patients house-room and medical care with- 
out any charge.] It supplies every thing which is peculiarly necessary for 
persons in their unhappy condition. With regard to the criminal ward, it may 
be said to be in the actual possession of the Crown ; for although it stands 
upon ground belonging to the corporation, and is managed by the govenian 
of Bethlehem, it was erected by the government, and is maintained by the 
government, and all criminal lunatics are at the disposal of the Crown for safe 
custody. (Stat. 39 & 40 Geo. 3, c. 94, s. %) Money, therefore, is received 
from the government on account of these patients also ; but the receipt of 
money is not the test, because there are many cases in which the subject-matter 
is productive of a money return, and yet not rateable ; for example, the txui- 
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tees of dock estates, who received large rates, wholly applicable tp the construc- 
tion of docks and basins in a great public harbour {Rew v. The Inhabitants of 
Liverpooly 7 B. & C. 61) ; the trustees of a river navigation, where all surplus 
of rates was applicable only to the repair of the public bridges of a county, and 
the like (Rex v. The TrtMtees of Weaver Navigation^ 7 B. & C. 70, note c) ; 
and the municipal corporation of a borough, receiving dues applicable, unc(er 
5 & 6 Wm. 4, c. 76, s. 9^, to certain specified public purposes, and the sur^ 

eus to be applied, under the direction of the town-council, for the public 
inefit of the inhabitants and the improvement of the borough {Reg. v. Ewminr 
8ter, 12 Ad. & E. 2 ; Reg. v. The Mayor, <J^. ofLiverpoolj 9 Ad. & E. 4S6), 
were held not rateable. And in the last case. Lord Denman, C. J., referring 
to the decision in Reof v. The Trustees of Weaver Navigation, said that the 
Court ^^ held that the repairing and maintaining bridges and highways were 
public purposes, and that as no part of the moneys received could be applied to 
private purposes, they were therefore not rateable in the hands of the trustees.'' 
Ry. v. The Justices of Worcestershire (11 Ad. & E. 57), where the justices 
were held not rateable for their occupation of the judges' lodgings, is to the 
same effect. [Lord Denman, C. J. mentioned the case of Reg. v. Shepherd 
(1 Q. B. 170).] That was the case of Wakefield house of correction, where 
money was earned by the labour of the prisoners on the treadmill, &c. ; but the 
justices were held not rateable in respect of the treadmill and work-rooms. 
In the Taunton Market case {Reg. v. Badcock, 6 Q. B. 787 ; 1 New Mag. 
Cas. 207), the true princi{)le is thus laid down : " To make rateability there 
must be occupation beneficial in its nature, that is, of a subject-matter produc- 
ing a valuable return, though not necessarily profitable in any given year, on a 
balance struck of profit and loss. When such an occupation is established, 
the occupier is rateable in respect of it, unless he is merely a trustee for the 
public, receiving no individual benefit, except in common with and as one of 
the public. In such a case the law does not regard him as the occupier, but 
the public whom he represents ;" and this case falls precisely within the terms 
of tnat exemption. * The rules of the hospital exclude no class of persons. 
They expressly provide that " all poor lunatics," subject to some necessary 
regulations, are to be admitted ; and the regulations themselves apply to eveiy- 
body, as does the charity. It is, therefore, according to all the decisions, a 
public hospital, and, for the purpose of rating, that is the same as if it were a 
royal hospital ; the two terms are said to be synonymous in Reg. v. Shee 
(4 Q. B. 2, 16), in which case a question arose as to the rateability of the exhi- 
bition-rooms of the Royal Academy, in Somerset House; and the decision of 
the Court that they were not rateable, although producing a large revenue, 
was founded upon the consideration that the objects of the institution were 
" merely national and public." In Lord Amherst v. Lord Somers (2 T. R. 372), 
stables rented by the colonel of a regiment, by order of the Crown, for the use 
of the regiment, were held not rateable ; and the marginal note is, " The pos- 
sessions of the Crown or of the public are not rateable. The case of Chelsea 
Hospital {Neave v. Weather, S Q. B. 984) is also very much in point. 
[WiGHTMAN, J. — The freehold of Chelsea Hospital is in the Crown.] The 
judgment was founded upon the fact that there was no rateable occupier; but 
even if it turned upon its being a royal hospital, so is Bethlehem, and it is so 
called, not only in the charter, but in numerous modem statutes. Statute 
2 & S^ Wm. 4, c. 107, s. 62 (relating to lunatics) provides that it shall not 
extend to '^ the royal hospital of Bethlehem,'^ or to any building adjacent thereto 
for criminal lunatics; and (sec. 63) that it shall not extend to public .hospitals 
generally. The previous Act (9 Geo. 4, c. 41) on the same subject haa coi>> 
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tained a similar clause ; and the last lunatic Act (8 & 9 Vict. c. lOO, s. 116) 
also enacts, that it shall not extend to ** the royal hospUal of BethlekemJ*^ The 
staL 5 & 6 Vict. c. £2 (for consdxdating the Que^^s Beucn, Fleet, and Mar- 
ahalsea prisons, and for regulating the Queen^s Prison) requires the removal of 
Ae lunatic prisoners to ^^ tike royu hospital of Bethleh^n,*^ which is bound to 
aeceiTe them. Secondly, great reliance is placed upon the local Act (50 GeaS^ 
c. 45, s. 1) ; it certainly amplifies the language of the statute of Slizabetb, 
but the meaning is the same. The words cannot receive a strict interpretatioa» 
for otherwise, under the word ^^ leasee" any person having an outstanding tern 
would be rateable ; only the beneficial holaers of property can be intended. 
Rem V. Field (5 T. R. 587, 59S)» where the Philanthropic Institution was hdd 
not rateable, was the case of an assessment under a load Act, containing voj 
similar words; and there Mr. Justice BuUer said, *^One of the arguments is 
founded on the construction of this Act of Parliament (31 Geo. % c. 45). The 
counsel have endeavoured to make a distinction between *fnAa6/^an/9* and 
^occtipiera^ and it has been contended, that as the word * inhabit ^ is, in legd 
import, more comprehensive than ^ occupy^ it was used in this statute to sigi^ 
persons who were not occupiers. But this argument proves too much, m 
uhabitants, according to Lord Coke's reading on the Statute of Bridgei^ 
includes persons who have estates, though living elsewhere. But I think &at 
the word or in this statute should be read andy the four terms, ^ inhabit, \M^ 
occupy, or enjoy,** being used to express the same thing.*" The case of Jiet 
V. St. MartifCa (3 Q. B. S04) was decided upon the efiect of the word tenemeni 
in another local Act. But in the present case, sec. 28 of the local Act removes 
all doubt. It recites, that there are in the parish many charitable institutions 
"which do not contribute to the exigencies thereof; and enacts, that **«) 
settlement shall be gained by occupation, residence, hiring and service, or 
i^prenticeship, in any of the public schools, hospitals, asylums, or other chaii- 
table institutions now, or which shall hereafter &e, situated or established 
within the said parish.''^ It assumes, therefore, that such charitable institutioiis 
thereafter to be established would be exempt from rateability, as well as those 
then existing in the parish, and affords a decisive answer to the argument 
founded on the 1st section. 

Chambers^ in reply. — To give exemption on the ground of royal prerogative^ 
the premises must be in the personal occupation of the Crown, as was held ia 
the case of Hampton Court Palace {Reg. v. Ponsonbyy 3 Q. B. 14) ; and w» 
the &ct in the case of the Exhibition Rooms of the Royal Academy^ SomersA 
House {Reg. v. Shee, 4 Q. B. 9) ; but although this hospital may have 
acquired the name of " the Royal Hospital," as certain of the theatres are 
called " Theatres Royal," no part of the property belongs to the Crown. 
[Patteson, J. — Does not the criminal ward ?1 The mere building does ; but 
the ground belongs to the corporation. Undfer various Acts of Parliament, 
the Crown has the power of converting Bethlehem Hospital into a prison for 
criminal lunatics ; they are, therefore, sent there by the Crown, and contribate 
to the funds of the hospital, but the management of them is left entirely with 
the officers of the institution. 

Cur. ado. mUi. (a) 

(a) See judgment at the end of the noKt case. 
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Same v. Same. 
Be Bridewell House of Occupations. 

UPON appeal by the mayor, commonalty, and citizens of the city at 
London, as governors of the possessions, revenues, and goods of the 
Hospital of Edward the Sixth of Christ, Bridewell, and St. Thomas the Apostle, 
against a rate for the relief of the poor of the parish of St. (leorge the Martyr, 
Southwark, made (1st Jan. 1845) upon them as occupiers of the House of Occu- 
pations situate in the said parish, and purporting to be made by virtue of a 
certain Act of Parliament, &a (50 Geo. S, c. 45), (a) the Court of Quarter 
Sessions allowed the appeal, subject to the opinion of this Court upon the 
following case : — 

1. Setting out the first section of the said Act, as in the case of Bethlehem 
Hospital. 

2. The House of Occupations, in respect of which the appellants were rated, 
is an appendage to, or a part of, the hospital of Bridewell, as hereinafter men- 
tioned, of which hospital the appellants are the governors. 

3. The hospital of Bridewell is situate in the city of London, and the House 
of Occupations is situate in St. George's Fields, in the respondent parish, and 
contiguous to Bethlehem Hospital, and in the borough of Southwark. 

4. JBridewell Hospital was mstituted for the purpose of harbouring, correct- 
ing, reclaiming, ana employing destitute persons and vagabonds, as by the 
charter of Edward the Sixth and deed of settlement hereunto annexed appears, 
and is still so used. 

5. By the said letters patent of Edward the Sixth, dated the 26th of June, 
1552, Bridewell Hospital was granted to the mayor, commonalty, and citizens 
of London, and their successors, and they were thereby empowered to send and 
commit such destitute persons and vagabonds to the House of Occupations in 
Bridewell, and to make rules for the good government of such persons therein, 
who should he forced to practise ana exercise themselves in honest and pro- 
fitable sciences and occupations ; and the mayor, commonalty, and citizens of 
London, and their successors, were empowered and directed to make all manner 
of decrees, convenient and honest ordmances, statutes, and rules, for the good 
government of the poor in Bridewell. 

6. By the said deed of settlement of June 12, 1552, made between King 
Edward the Sixth and the mayor, commonalty, and citizens, the said mayor, 
commonalty, and citizens are to set up and erect a House of Occupations as 
therein mentioned. 

7. By lease, dated 1st of August, 1828 (a copy whereof is inserted in the 
appendix of this case), a portion of the lands contiguous to Bethlehem Hospital 
was demised to trustees for the mayor, commonalty, and citizens of London, as 
governors of Bridewell ; and the House of Occupations was erected thereupon. 

8. The House of Occupations is used for the reception of destitute persons, 
youths, and vagabonds of both sexes, from any place whatever, found within 
the city of London, the county of Middlesex, or a portion of the county of 
Surrey, for the purposes specified in the charter, and such persons are all 
maintained entirely at the charge of Bridewell Hospital. 

9* These destitute persons are employed by the governors of Bridewell 
Hospital, as directed by the charter, in learning and exercising honest sciaices 

(a) See the case of BetMehem Hospital^ anii, p. 247. 
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and occupations, such as shoemaking, tailoring, baking, brewing, and rope- 
making, washing, household and needlework. 

10. The raw materials necessary for the purpose are purchased by the 
governors. No more goods are manufactured than are necessary for the 
teaching, practically, the sciences, occupations, and trades in which the inmates 
are instructed. Some of the articles so manufactured are sold to the puUic; 
but the only articles sold are those which are not required for consumption m 
the hospitals of Bridewell or Bethlehem — such as the surplus of the twine and 
mats not used. 

11. The money, about 200/. a year, received from the sale to the public 
of the articles which are not consumed in the hospital, is brought into the 
general funds of Bridewell Hospital, and forms part of the fund for the 
purchase of other materials, to be also manufactured by and in teaching the 
inmates ; and the governors do not derive any profit or advantage whatever from 
the sale of any articles manufactured as aforesaid. 

12. The whole of the funds of the hospital are applied solely for the pur- 
poses of the charity, and for none other, and none of the governors do or ha?e 
receive or received, derive or derived, nor by the regulations and laws of the 
said last-mentioned hospital, or by the constitution thereof, could or can thef 
receive or derive any compensation, emolument, profit, advantage, or beoeot 
whatsoever, having no interest whatsoever, being governors appointed unda 
the authority of the charter. 

13. The regulations in the standing rules and orders of Bridewell Hos|»ud 
are adhered to, and a printed copy of such standing rules and orders accom- 
panies this case. 

14. Setting out the 28th section of the Act of 50 Geo. 3, c. 45, as io the 
case of Bethlehem Hospital {suprdy p. 249). 

15. It was contended, on the part of the appellants, that the House of Occu- 

})ations, so assessed as aforesaid, was not rateable, upon (amongst others) the 
bllowing grounds, viz. : That it was a charitable institution^ used and occu- 
pied entirdy for charitable purposes, and not beneficially, or as a source of 
profit or emolument. That it was part and parcel of a charitable institutioii 
used and occupied entirely for charitable purposes, and not beneficially, or as a 
source of profit or emolument. That it was a public institution, used and 
occupied entirely for public purposes, and not beneficially, or as a source of 
profit or emolument. That it was part and parcel of a public institution used 
and occupied entirely for public purposes, and not beneficially, or as a source 
of profit or emolument ; and that it was part and parcel of a royal foundaticm, 
instituted, used, and occupied for public purposes only, and that the appellants 
were mere trustees, without beneficial interest. 

16. It was also contended by the appellants that the House of Occupations 
was exempted from liability to the rate by the 28th section of the local Act, 
50 Geo. 3, above alluded to. 

17. On the part of the respondents, it was contended that the charter of 
Edward the Sixth did not empower the mayor, commonalty, and citizens to 
erect a House of Occupations elsewhere than within the Bridewell ; and that 
the House of Occupations is rateable, and that the appellants are liable to the 
payment of the rate, under the 1st section of the local Act above alluded ta 

18. The said several charters and Acts of Parliament, deed of settlement, 
and the standing rules and orders of the Bridewell Hospital, are printed and 
accompany the case, and the lease referred to is set out in the appendix, the 
whole of which printed documents and appendix are to be considered as part of 
this case. 
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The question for the opinion of the Court is whether the House of Occupa- 
ions, so rated as aforesaici, is or is not exempt ; if the Court shall be of opinion 
hat it is so exempt, then so much of the assessment as relates thereto is to be 
(truck out, and the order of Sessions to be confirmed. If the Court shall be of 
I contrary opinion, then the order of Sessions is to be quashed, aud the original 
"ate to be confirmed. 

The material parts of the documents referred to in the above case, and set 
mt in the appendix thereto, were as follow :-— 

Charter of Edward VI. (26/A JunCy 1552). 

<^ Forasmuch as We, mercifully considering the miserable estate of the poor, 
Eatherless, lame, aged, sick, sore, and weak, afflicted with divers and sundry 
kinds of diseases, and considering the honest and godly endeavours of our most 
humble and obedient subjects, the mayor and commonalty and citizens of the 
dty of London, who diligenily, by all manner of means and ways, study and 
travail for the good provision of the aforesaid people, and for every sort of them, 
and that in such wise that neither the children, being yet in infancy and 
tender age, shall lack honest bringing up and watching, (a) neither when they 
shall be of riper years shall they to destitute of honest means and occupations 
wherdn to exercise and occupy themselves, as well to their own commodities 
as also to the commodity and profit of the commonweal ; neither that the sick 
and diseased persons, when they shall by their charitable provisions and means 
be recovered and restored unto health, shall then again, as slothful and idle 
persons, be permitted to beg and wander abroad as vagabonds, to the displea- 
sure of Almighty God and grief of good people, but that they shall also be 
forced to practise and exercise themselves in honest and profitable sciences and 
occupations : Wherefore know ye, that we, as well for the consideration afore- 
said, of our special goodness, &c., desiring not only the furtherance, amplifying, 
and increase of so honest and so noble a work, but also having vouchsafed to 
take upon us the name and patronage of this most excellent and laudable 
foundation, now for evermore to be established, we have therefore given and 
granted, and by these presents do give and grant, unto the mayor and com- 
monalty and citizens of our city of London all that our manor, chief messuage, 
tenement, and mansion-house, called Bridewell, alias Bridewell Place, with all 
and singular the rights, members, and appurtenances, set, lying, and being in 
the pansh of St. Bride, in Fleet-street, m London, &c., excepted, and always 
unto us and our heirs reserved, the chief and head messuage of the said late 
hospital, called the Savoy House, with the site and church of the same, &c. &c. 
We have also given and granted unto the said mayor, commonalty, &c., for the 
further sustentation of those poor which shall be maintained within our said 
manor of Bridewell, all manner of implements, &c., belonging as well to our 
laid house of Bridewell, as all and singular beddings, utensils, and necessaries 
lately belonging unto our said late hospital of the Savov, &c. 

*^ And moreover, of our moie abundant grace, &c., we have given and granted, 
be., unto the said mayor and commonalty, &c., that they the said mayor and com- 
monalty, &c., may have, hold, and in full right enjoy, all courts leet, &c., and 
ill manner of rights, privileges, liberties, &c., and advantages whatsoever in the 
ndd manors, lands, tenements, and other premises, with their appurtenances, &c.) 
in as ample manner and form as we now, or our progenitors at any time hereto- 
Tare^ have had, holden, and enjoyed, &c. [License to take in mortmain lands, 
I1C.9 ^* to the yearly value of 4,000 marks, within our city of London, or else- 

(a) AUnding to Cluriit't Hotpitil. 
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where within our realm of England, or in Wales, or any other place, tay 
within our dominions.'"] And that our purpose aforesaid maj take the beda 
effect, and that the land, tenements, Sec, unto the sustentation of hospitals or 
houses of the poor people aforesaid granted, may be the better govemra, mail, 
tained, and continued, we will and ordain that the hosfritals aforesaid, bcnf 
thus founded, erected, and established, shall remain and be called from faeno* 
forth the Hospital of Edward the Sixth, king of England, of Christ, Bridewdl, 
and St. Thomas the Apostle ; and that the said mayor and commonalty, ke^ 
shall hereafter be named and called the governors of the possessions, revenuo, 
and goods of the said hospitals, commonly called, &c. ; and that the same 
governors shall be one body corporate for ever, by the name of the govemon, 
&c. We do give and grant unto the said mayor and commonalty, &c., libotj 
and authority that they may at all times and always hereafter, when and m 
often as it shall be thought unto them convenient, or necessity shall so reqirni^ 
to ordain, constitute, and make all manner of decrees, convenient, wholesoK, 
and honest ordinances, statutes, and rules for the good government of the poor 
in the said manor or house called Bridewell Place to be supported, or in tMf 
houses called Christ and St. Thomas's Hospital, in Southwark aforenid^ar 
any of them, as unto them shall seem good ; and also full power and audbritf 
to examine all and singular persons idly wandering withm the city afcranJ 
and liberties of the same, and to compel them to occupy and exercise thenaiici, 
according unto their powers, in honest labours and works, &c 

** And moreover, we give and grant, &c., unto the said mayor, &c., that k 
shall and may be lawful, as well unto the said mayor, commonalty, &c., sb aln 
unto such as the said mayor and commonalty, &c., cliatl appoint to be offioen, 
ministers, and governors under them of the said manor or house called Brid^ 
well Place, &c., and unto two or three of them, as well within the liberties of 
the city of London and suburbs of the same, as within our said coanty of Mid- 
dlesex, to search and examine diligently for all and all manmer of supiciouf 
bouses, &c., and also for all persons of evil name and fame, whatsoever tney be^ 
men or women, and the same, ruffians, tavern-haunters, vagabonds, and be^ais, 
and persons of evil name and fame, not only to apprdiend within the «ad sus- 
pected houses, &c., but also the inhabitants, masters, landlords, and keepers of 
such houses and places, &c., and the same to send and commit to the House of 
Occupations in Bridewell, or by any other way or means to punish them and 
evenr of them as shall be thought good and meet by their discretions : mi 
furthermore, we will that it shall be lawful unto the mayor and aldemiB 
of the city aforesaid, or for the other officers or governors of the poor whkk 
diall be assigned under them to govern the said hospitals, to use such mamiff 
of corrections and order in the premises as unto them shall be thought raoit 
meet and convenient, &c.*^ 

Copy of the indenture of covenants between King Edward VI. and the dtiaeos 
of London, dated 12th June, in the seventh year of his reign (1552). 

After stating the objects of the charity as in the charter, and the intention to 
grant that charter, it contains a covenant by the mayor, commonalty, and 
citizens *^ for them and their successors to and with our said Sovereign Lord 
the King, his heirs and successors, that the same mayor and commonalty aod 
citizens, and their successors, shall, within as convenient time as may be, set in 
and erect within the said mttnor-hotcse and place of BrideweU good ana 
profitable occupations, and shall train and set on work in the same such dfllie 
said poor, which they now have or hereafter shall have and receive within any ^ 
their new-erected hospitals of Christ^s Church and St.Thomas, in Southwara,!! 
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riudl have power and strength, and be meet to labour in some kind of occupap^ 
tkni, as the same shall be most apt fbr.^ It then grants to the corporation 
lieenae to take lands in mortmain m London and dsewhere, ^^ to the use and 
svstentation a! the poor of the new-erected hoq>ital of Christ^s Church, Sec, 
and of the new-enected hospital of St. Thomas, and to the sustentation of the 
poor from henceforth to be fovmd and broueht up in the said manor-house or 
place of Bridewell, and for the maintenance <rf the same House of Occupations ;^ 
and contains a covenant by the corporation, that all the revenues granted by die 
Crown, or received by virtue of the aforesaid license, ^^ shall wholly be 
bestowed, employed, and go to the relief and sustentadon of the poor aforesaid ;^ 
and a grant of power to commit persons of evil name, &c., ^^ imto the House of 
Occupations aforesaid.^ 

Demise of lands contiguous to Bethlehem Hospital for the erection of the 

Bridewell House of Occupations thereon. 

" This indenture, made the 1st day of August, 1828, between Sir Richard 
C!arr Glynn, Baronet, and alderman, president of Bethlehem Hospital, and 
Bichard Clark, Esquire, treasurer of the said hospital, of the first part ; the 
mayor and commonalty and citizens of the said city of London, masters, 
guardians, and governors of the said house and hospital, called Betiilehem, of the 
second part ; and the mayor, &c., governors of the possessions, revenues, and 
mods of the hospital of Edward, late King of England, the Sixth, called 
Bridewell, of the third part ; after reciting indenture of 11th July, 1810 (see 
the CBseoS Bethlehem HoapUal^ supra^ p. ^51),and that the said mayor and couk 
numalty, &c., governors of the said hospital of Bridewell, being about to esta- 
Uiah a House of Occupations for the employment and relief of destitute objects 
ci both sexes, and being in want of a piece of ground whereon to erect the same, 
k was resolved and agreed, at a special court of the governors of the said hos- 
pitals of Bridewell and Bethlehem, holden at the said hospital of Bridewell, on 
die S7th of March last, that so much of the site of Bethlehem Hospital as lies on 
the east side of the hospital, and was then unappropriated, should be applied 
to the purpose of the saicl House of Occupations, on payment, by the governors 
of Bridewell Hospital, of an adequate rent for such occupation, in order to the 
advantage of the revenues of the said hospital of Bethlehem, &c. 

" Now this indenture witnesseth, that in pursuance of the said resolution of 
Court, and in consideration of the rent hereinafter reserved, &c., the said Sir 
Carr Glynn and Richard Clark have, and each of them hath, demised. Sec, 
and by these presents do, and each of them doth demise, &c., unto the said 
mayor, &c., governors of the said hospital of Bridewell, their successors and 
assigns, all that piece or parcel of ground, situate, lying, and being in St. 
Greorge'^s Fields aforesaid, on the east side of the said hospital of Bethlehem, &c., 
for and during and unto the full end and term of sixty-one years : reddendum 
yearly and every year during the said term unto the said Sir Richard Carr 
Gljmn and Richard Clark, their executors, &c., in augmentation of the reve- 
nues of the said hospital of Bethlehem, the clear yearly rent or sum of SOOZl, 
Itc. : covenant that they, the said mayor and commonalty, &c., governors of the 
said hospital of Bridewell, &c., shall and will, with all convenient speed, erect 
and build upon the said piece or parcel of ground hereby demised, a House of 
Occupations for the employment and relief of destitute objects of both sexes, 
and appropriate and employ the whole of the said piece or parcel of ground 
for the purposes and use of the said House of Occupations, and for none other; 
and also keep and preserve the said House of Occupations, when the same shall 
have been so erected, &c., with all and all manner of needful and necessary 
itpurations ; and also insure and keep insured the said House of Occupation& 
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against loss or damage by fire ; and in case any loss or damage shall happen 
by fire upon the said premises, with all convenient speed repair, rebuild, and 
reinstate the same ; and the said House of Occupations, &c., at the end or other 
sooner determination of the said term, peaceably and quietly leave, surrenderi 
and yield up unto the said Sir Richard Carr Olynn and Richard Clidc, cr 
unto the mayor and commonalty, &c., masters, guardians, and governors of Ae 
said house and hospital, called Bethlehem, &c. : proviso for re^ntiy in case of 
non-payment of rent ; or if any breach or non-performance or failure shal 
happen to be made in any or either of the covenants, conditions, or agreements 
hereinbefore mentioned, and on the part and behalf of the said mayor, Skc., 
governors, &c., to be performed and kept.*" 

Extract from the " Standing Rules and Orders for the Government of tbe 

Royal HospitSs of Bridewell and Bethlehem." 

^* Bridewell House of Occupations. 

"The objects to be taken under the protection of the governors and supported 
in this house are necessarily limited, under the terms of the charter, to tboK 
coming from the city of London (including the royal hospitals), and thecoontf 
of Middlesex. They are as follow : — Poor or destitute children ; pooriiafs 
and girls who have lost their characters, or who are prone to evil ways; idle or 
disorderly vagrants, thieves, and dissolute persons ; ofienders who have been 
committed by the magistrates or Sessions to the prisons of the county, or by the 
city magistrates or Sessions to Bridewell and the prisons of the city of Loodoo, 
ana discharged from thence in due course of law or otherwise ; prisoners quit 
at sessions. These may be admitted at the discretion of the committee^ pro- 
vided that they appear to be steadfastly resolved to turn from their evil ways, 
and that they express their desire to enter into the house to receive instructioii 
and to labour for the knowledge and acquirement of useful manufactures and 
trades, whereby they may be hereafter enabled to earn an honest livelihood, and 
become good and profitable members of society ."" 

Saturday y May 1. 

Watson and Wallingery in support of the order of Sessions. — This, also, is the 
case of a public charitable institution of royal foundation, of which the governors 
have no possession except for the purposes of the charity. Even the land upoD 
which the House of Occupations is built is held by them under a lease froa 
the governors of Bethlehem, containing a proviso for re-entry if the premiaa 
should be applied to any other purpose. The institution is for the reformaticD 
of vagrants and others found wandering in certain districts, but that does not 
confine the benefit to those districts; the whole public is benefited, for they may 
have wandered from any part of the kingdom. But the main argument on tbe 
other side is, that in carrying out the charity a profit is made. That is neoestf- 
rily the case. In order to teach the inmates ^^ honest sciences and occupatiomT 
raw materials must be purchased and converted into articles of value, which are 
sold in order again to purchase other raw materials ; but no greater quantity of 
such articles is made than the object of the institution requires, and if the 
produce of the labour of the inmates was not sold, it must be wasted. [They 
dted Rea. v. Shepherd (1 Q. B. 170), and referred generally to the observa- 
tions maae on the local Act and to the authorities cited in the case of JBetMehem 
Hospital^ supra, p. ^7.] 

Thursday y May 27. 

M. Chambers^ Peacock^ and Knapp. — The gov^nors of Bridewell ava 
rateable in respect of the House of Occupations. No exemption can bedauaed 
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here on the score of royal foundation, because this is not the House of Occupa- 
tions specified in the cnarter. All the powers conferred by the charter and the 
deed of covenant refer to a House of Occupations in Brtdewelly in the parish 
of St BridCy Fleet Street ; and the objects of the charity are to be taken from 
a district in which that parish is situate. The removal into a foreign parish, 
which derives no direct benefit from the charity, renders it rateable in the 
fordm parish. One locality is not to be burdened in order to bestow a charity 
on a limited class existing in another locality. That was the principle laid 
down in the Taunton Market case {Reg. v. Badeook^ 6 Q. B. 787 ; 1 New 
Mag. Cas. 207), and it applies to the present. The class is certainlv limited. 
It is said that persons may have wandered from Surrey or elsewliere into 
London and Miadlesex; but even so, that concerns the public too indirectly to 
take the case out of the rule laid down in i2egr. v. Badeock, It would he dfiffi- 
cult to say with respect to any charity, however private, that the public did 
not derive some indirect benefit. But the object of the institution of Bridewell 
is also to some extent altered. The Bridewell is now used as a place for the 
committal of convicts; but the charter gives no such power, it only authorizes 
the corporation to commit idle and disorderly persons and vagabonds. Then 
the governors have a beneficial occupation of this property. It produces 
a revenue ; and it is immaterial how that revenue is applied. They have to 

Siy a rent of 900/. to the ^vemors of Bethlehem for the land on which the 
ouse of Occupations is built; and if the articles sold produced that amount, 
they might apply it to that purpose. It is, in fact, brought into the general 
funds, and that beineso, it is applicable equally to all the purposes of the 
estabhshment. The Bridewell Hospital is richer every year by the amount 
which their sales produce. The consequence is, that, within the principle of the 
authorities cited in the case of Bethlehem HaepitaU the governors are rateable. 
The observations made upon the local Act (50 Geo. 8, c. 45) in that case apply 
also in this. 

WaUon mentioned that the charter and indenture of covenants gave to the 
governors of the hospital power to take lands in mortmain either in London or 
elsewhere. 

Cur, adv. vult. 

Judgment. 

Lord Dekmax, C. J., now delivered the judgment of the Court. — In the 
case of Reg. v. The Churchwardens of St. George the Martyr^ Sonthwark^ 
in the case of Bethlehem Hospital, the corporation of London, as masters, 
l^ardians, and governors of the house and hospital called Bethlehem, appealed 
against a poor-rate made upon them as occupiers of certain building and 
grounds called Bethlehem Hospital, in the parish of St. George, Southwark. 
The appellants contended that they were not beneficial owners or occupiers of 
the property in question ; that they were only interested as trustees of a public 
charitable institution, and therefore not rateable. The respondents, the parish 
officers, in the first place relied upon the comprehensive words of the 50 Geo. 3, 
€• 45, s. 1, ^^ that any person or persons who shall inhabit, hold, use, occupy, 
possess, or enjoy any land, ground, house, building, tenement, hereditament, 
or premises, or the landlords, owners, or lessees thereof respectively/' should be 
rated to the poor in respect of that property. Under the terms of that section 
the premises must be included, though used for charitable purposes only ; and 
if that section had been the only one in the Act of Parliament, it would have 
been difficult to contend that they are not rateable ; but it anpenrs clear from 
the S8th section of the Act that it was not intended that the Ist section should 
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apply to charitabk institutions. The 28th section expressly leoognizes the 
existence of charitable institutions in the parish which contribute nothing to 
the parish burdens, and provides that no settlement shall be gained in the 
parisn by any occupation, or residence, or hiring and sendee in any cha- 
ritable institution that might be thereafter situate or estaUisbed in the parish. 
The effect of that clause is, that no burden shall be imposed on the pansh bjr 
reason of the existence of such institutions as are charitable. The auestum, 
then, is, whether Bethlehem Hospital is an institution which, indepenaently<f 
that Act of Parliament, would be rateable. The site of the hospital was traas- 
ferred from Bishopsgate to St. GreorgeVin-the-Fields by the 50 Geo. 8, c 198^ 
passed a few months subsequent to the Act for regulating the rating for the 
poor of the parish already referred to. The hospiui is ca royal foundatian; 
and the corporation of London, the appellants, are, by the charter ctf Henry VIQ. 
constituted masters, guardians, and governors of the hospital, and are possened 
of land and other property for the support of it. For some of the incaraUe 
patients, payments towaras their support are made by the friends or relativei 
of the patients ; but in no case is so much paid as to afford any profit. Tk 
appellants themselves are mere trustees under the charter and ^e Act of Fv> 
liament, having no beneficial interest whatever in the premises, and being homi 
to dispose of the funds of the hospital. It has long been settled, that mies 
there is a beneficial occupation, there can be no rateability. The actual occu- 
pants, the lunatics, the Keepers and the servants attending them, are cknb 
not rateable, and it was decided, in the cases of Si. Luke'e (S Burr. 1058) and 
Si. Barthohmeto's (4 Burr. %4&S)^ thait governors of hospitals, not de fad^ 
occupiers, were not rateable, and in that and similar cases that there was no 
rateable occupier. But it was said in the present case, that the terms <rf the 
Act of Parliament, under whidi the rate was made, did not reqmre actual 
occupation ; for if the person assessed held, used, or occupied the premites, it 
was enough, and no doubt such are the terms of the Act of Parliament ; but 
whoever the person is so using them, the occupation, holding, posaessing, or 
using them must be beneficial to the person so rated. It has been settled bjr 
several cases that the possessors or occupiers of land or property, the profits of 
which they were bound by their Act of Parliament to apply to public or cha- 
ritable purposes, were not rateable to the poor in respect of such property. 
(U. V. Salters Load Sluice Company^ 4 T. R. 780 ; R, v. Liverpool, 7 B. 
& C. 61 ; and R, v. The Weaver Navigation Company, 7 B. & C. 70, n. and 
several others.) The general rule of law upon the subject is stated by Locd 
EUenborough in Rex v. Terroit (8 East, 506), and adopted by the Court in 
Reg, V. Shee (4 Q. B. 16) : *^ The principle to be collected from all the caies 
on the subject is, that if the party rated have the use of the building or other 
subject of the rate as a mere servant of the Crown, or of any public body, ixr in 
any other respect for the mere exercise of public duty therein, and have no 
beneficial occupation of or emolument resulting from it in any personal and pri- 
vate respect, then he is not rateable.^ If this rule is applicable to the present 
case, the appellants would not be rateable. They possess and use the 
premises in the exercise of a public duty, and have no beneficial occupation or 
emolument resulting from it in any personal or private respect. But it 
was said that the present case was not within the general rule, but came 
within the decision in the cases of Rem v. Agar (14 East, 1^6), Rex v. 
St Giles, York (8 B. & Ad. 678), and Reg. v. Sterry (12 Ad. & Ell. 84). In 
the case of Rex v. Agar, the pews sought to be rated were let. In the ease of 
Rex V. Su Giles, York, a pnifit was derived from wealthy patients, and the 
income exceeded the expenditure, so that a fund accumulatea. In both these 
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ases actual profit was made by the occupation, and the disposal of the funds 
iras not controlled by any statute or royal charter afterwards : they were 
nstitutions of a private, and not of a public character. In the present case 
lo profit is maae at all, and the poor generally are entitled to the charity as 
ar as they can be admitted. Those cases, therefore, are clearly distinguisb- 
ible. -Beg. v. Sterry was strongly relied on by the respondents, on the ground 
;hat although the benefit of the hospital was open to all persons, not being 
ncurable, without payment, yet, as payment was made for some of the patients 
received as incurable, the ooeupation or possession of the appellants must be 
leemed beneficial, as decided in that case. That case, however, is distinguish- 
ible also in a most important particular. In Reg. v. Sterry^ no person was 
idmitted to the benefit of the institution who could not pay 1^. a year. The 
DDStitution was private, limited to the Society of Friends, and could not be 
Bcposidered a public charity. The object of the institution of Bethlehem is for 
the reception of poor lunatics, and for the reception of criminal lunatics main- 
tMned by government, and so in the public service; and though the receiving in 
miie cases certain sums, applied, as they must be, to the general fund oftbe 
hospital, makes this an intermediate case between those that nave been decided^ 
it dioes not, we think, take it out of the general rule applicable to public charities. 
The cafle of Reg. v. TawiUen Market (14 Law J., M. C. 58) was also relied 
upon by the respondents. The parties there rated were trustees under an Act 
of ParliameDt, which directed them to dispose of the funds they received from 
the market for the benefit of a particular parish in Taunton, oy binding out 
poor diildrem of the parish as apprentices. The Court, however, were of 
apiakm tkat that was not a public purpose, but merely for the private benefit 
of another parish than that in which tne parties were rated, and for the relief 
of the poor of which the rate was made. It would, in effect, be assisting one 
parish at the expense of another if the trustees in such a case were held not rate- 
able. It is not easy to reconcile all the authorities, or to apply all the distinctions 
to a case of this description, which differs in many particulars from all the cases 
that were dted in the argument. Upon the whole, however, we think that, 
notwithstanding the payment in some instances made in the case of incurable 
lunatics, this ia a public charity instituted by royal charter for public purposes, 
and that the appellants are occupiera or possessors for public purposes only, 
and therefore not rateable to the poor in respect of the possession or occupation 
of Bethlehem Hospital. The case of the same appellants, respecting J3ride- 
wdl Hospital, does not differ in principle from that of Bethlehem, and we 
have come to the same conclusion in ooth cases, in substance, upon the 
same grounds. 

In both cases, the orders of Sessions confirmed. 
A.B. 
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COURT OF QUEEN'S BENCH. 

June 7, 1847. 
The Queen v. Chasemork. 

Certiorari — Intituling tiffidavitt where eeoeral write, 

A rule abeolute had been granted and eerved in each of three appeals, in which the Seesiom kti 
confirmed a rate, subject to a cate, but the writ had been served only in one ; a rule to disehsrfi 
a rule for a certiorari in the other two cases was ordered to be made absolute, unless the wrik 
were served within a specified time. Upon such rule the afidaoits are rightly intiiuled §» ■ 
the court only, and not in any cause, 

THE Sessions had confirmed a rate, subject to a case. Rules f(n* writs 
of certiorari to remove the cases bad been obtained, and served, but oolj 
one of the writs had been served. After fruitless negotiations for avoidiiy Ae 
expense of bringing up the other two cases, a rule nisi for discbargii^ tke 
rules for a writ of certiorari in them was obtained, against which cauK wtf 
shewn (June 7) by 

C. Clarkf who first objected that the affidavits were wrongly intitakd 
in the court only, and not in the cause; but there is a cause in court, as 
a rule for a certiorari to remove a case has been made absolute. (Seg. v. 
JoneSy 8 DowL 80 ; Franks v. Wicks, 9 Dowl. 489 ; Ea^ parte Evans, St 
D. N. S. 410.) 

Wallingery contra. — It does not appear that the writ of certianxri has ever 
issued. 

Clark. — The rule absolute has been served. 

By the Court. — There can be no doubt about the principle ; the cause 

remains where it was, and may be proceeded with till the writ is served. 

A man may keep the writ in his pocket, and serve it at the momait when 

further proceedings are about to be had. The saving of expense, oocasioDany 

effected by adopting this view, shews it to be the right one. The affidavits 

are, therefore, properly intituled, and the case must proceed. 
E, W. 
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COURT OF QUEEN^S BENCH. 

July 2, 1847. 
John Kben v. The Queen. 

Court of Qjuarter Sesiioni^Juriidietion^Continuinff authority from tetsion to iestion — Reapiting 

judgment'^Form qf judgment, 

Jndietmentt for otMttult having beenprrferred at one eeseione, the defendant appeared and pleaded 
guilty I ip hereupon he woe required to enter into reeognizaneet to appear and receive judgment at 
the nest sestions, if called upon, and to keep the peace, judgment being retpiied in the meantime* 
At the next eetsione the judgment wat further respited ; but at a eubeequent session the defendant 
appeared, and then the Court sentenced him to be imprisoned «tr months, to pay a fine, and at the 
expiration of his imprisonment to enter into recognizances to keep the peace .*— - 

Held, that the Court qf Quarter Sessions is a continuing court from session to session, and therefore 
had jurisdiction to pronounce stich sentence, 

7^ record, in setting out the proceedings subsetiuent to the defendant's plea, stated that ** it woe 
considered and adjudged** by the durt that the defendant should enter into recognizances to 
appear at the next sessions and receive judgment, and that the judgment upon the indictment woe 
respited .— 

Held, that although in the usual form of a judgment, the proceeding then taken was a respiting of 
the judgment only, and that therrfore the record did not shew that two judgments had been given 
by the Court. 

ERROR from the Court of Quarter Sessions for the county of Essex. The 
record, so far as is material to the present case, was as follows : — " Be it 
remembered, that at the general quarter sessions of the peace of our Sovereign 
Lady the Queen, holden at Chelmsford, in and for the county of Essex, on, &e. 
[Tuesday,the 6th of January,1846], before J. D.,Esq.,N.C.B.,Esq.,and others, 
their companions, justices, &c., and from thence continued, by several adjourn- 
ments, to the Shire House in Chelmsford aforesaid, on Tuesday the 17th day of 
February, in the year aforesaid, &c., by the oath of John firewitt, &c., good 
and lawful men of the said county, qualified according to law, now here sworn 
and charged to inquire, for our said Lady the Queen, for the county aforesaid, 
it is presented in manner and form firstly, secondly, and thirdly hereinafter 
mentioned (that is to say) : And firstly it is presented, in manner and form 
following (that is to say) : Essex to wit. — The jurors for our Lady the Queen, 
upon their oath, present that John Keen, late of, &c., on, &c., with force and 
arms, at the parish aforesaid, in the county aforesaid, in and upon one Sophia 
Keen, the wife of the said John Keen, &c., did unlawfully and violently make 
an assault, and her, the said Sophia Keen, did then and there unlawfully, 
maliciously, and violently beat and ill-treat, &c. [setting out several other 
counts of the same indictment and two other indictments, preferred at the same 
time, for similar ofiences]. Wherefore the sherifi^, &c., is commanded, &c., that 
he cause the said John Keen to come before the justices of our said Lady the 
Queen last above named to answer our said Lady the Queen concerning the 
premises in the said several indictments, &c. ; and the said indictments the 
justices last above named afterwards, to wit, at the said general quarter 
sessions, &c. [on the 17th of February, 1846], by their proper hands, do 
deliver here in court, in form of law to be determined. And thereupon, at the 
same general quarter sessions of the peace, &c., comes the said John Keen^ . 
in bis own proper perscm, and forthwith, concerning the premises in the sai(l^r|. 
three several inoictments above specified and charg^ on him, being asked, vti^ 



wfesi rzAzr:ff: rj* -"tT;! V? acr:-:tt*-i tb€re<«£. the aaii Jota Krea szt«. thatbek 
fr^'—J vy^*r/- '■iVhere'-uvr, all ar^d Ksg'-lar the uer: }«■* bir^sg seen, ind 
/uI2t '-'yi^rv-'rx: hj tloe: Cv-rt bere. it it cmuidered amd adjudged by the 
0>-^— . fi^r:. •.'^. :r^ %a: - Jvhn K€?rii do ester i3i3 repog^."g.irye to our Lidj 
tbe Quf>:^.. ::. thr^ %^r3 of dOO/.. aad t«o suredes in cbe wen of 10(M. each, to 
appbatr avi r^-^KT^r tii> jjdTHifTjt of the G^art. *s tae Dcxt general quarttt 
K:vr>r:«. f/f *.:>tr [/essc^ to be hy.deik in and for the said cmmiy^rf called upon, 
aryi Vj k^j ^v: wstc^ trjw^rd^ the QuesTi. and all her I^ege siibjects. and esp^ 
ciaJir •jj-rzrtit So-pr.fa K<b£», hii vife, for the spare of rrelTe calendar moothsL 
AiA iTt^ar^jy/n t:*e Mcd John Keen, together with W. A-. of, ficc^ and T. W., 
oC A^-« ^'Jretiet, kc, iererallj acknovledge theaiadves to be indebted to ov 
Sf/rerf,^t L^r th«: QiHen, kc And bnause the Court here is not adfised 
what ja-igm^nt to give erf and upon the said sereral premifles in the said infid* 
UKttU r»r*{/%t:vdy mentioned, judgment is respited thereon unt3 the not 
m^eral quarter %e%fSon9 of the peace, Scc^ and daj is given for the said Job 
liten to af'p'^ar, then and there, in his own proper pemo, to hear and leom 
the judgni^Dt fff the Court of and concerning the sereral premises afere- 
laid ; and thie %aid John Keen is allowed fixthwith to d^uut the oouft 
bet. At which said next general quarter 'anf an n s of the peace» fo foi 
Tueiday, the 7th of April, 1846], liefore J. D., Esq., N. C B., Esq^ &c^ 
and others, their companions, justices, &c., because the said last-ineoMcd 
lustier are nrX yet advised what judgment to give of and upon the said sefenil 
premines in the said indictments respectively mentioned, judgment is furAer 
resy/ited thererjn until the next general quarter sessions, &c At which said aext 
mieral quarter seMJons, holden at Chelmsford, on Tuesday, the StHb day ci 
June, 1846, before N. C. B., Esq^ &c. and others, &c., coBetb the said 
John Keen, in his own proper person, and the Court here being now advised, 
and all and singular the premises in the said indictments respectivelj men- 
tioned being tteen, and by the Court here fully understood, it it eonttdered 
and adjudged by the Court here, that the said John Keen, £or eadi and every 
of the offenceH in the said indictments and in each count thereof respectivdy 
nientir>ned, tje imprisoned in the ga<^ of Springfield, in and belonging to the 
said county, six calendar months, each and all oi such several terms cf impii- 
sonment to commence on the same day and end on the same day ; and tbat» 
for the said offence in the first count of the first of the said indictments men- 
tioned, the said John Keen do also pay a fine to our Sovereign Lady tk 
Queen of 50/. of good and lawful money of Great Britain, and do also eats 
into his own recognizance in the sum of 1002. and find two sureties in tk 
sum of 50/. each, for his good behaviour towards our I^ady the Queen and aft 
her liege subjects, and especially towards Sophia Keen, his wife, for the further 
term of twelve calendar months, from the expiration of this sentence ; and be 
further imprisoned in such gaol until he pay sudi fine and until such recogai* 
zances shaJl be entered into; and the said John Keen is forthwith ooo- 
mitted, See."* 

The grounds of error assigned upon this record were, in substance, two:-* 
First, that the Court of Quarter Sessions has no authority to respite judgaMil 
from one session to another ; and that therefore the judgment pronounced it 
the June scHsions was pronounced vrithout jurisdiction. Secondly, that it 
appeared by the record that two separate judgments had been pronounced hf 
the Court, and that the second tnerefore was on that ground also without 
jurisdiction 

Peacock (with him Rodwell), for the plaintiff in error.-*The first qncatisn 
depends upon the nature of the jurisdiction possessed by the CoucC of QuaiCer 
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Sewons; and the authority of the Sessions in this respect is clearly laid down 
in the following passa^ from Dickinson^s Quarter Sessions (ed. Talfourd, 
1841), pp. 60, 61 : *^ The whole session, for whatever number of days it con^ 
timies by regular adioumments, is, in point of law, considered only as one day ; 
and as every proceeding has reference to the first day of the session, the justices 
may, before the actual close of the sessions, on whatever day, alter their orders 
or sentences; but they cannot do so after the session is closed, at the next 
sessions.'" Again, ^^ If an indictment cannot be disposed of after verdict of 
guilty, owing to the justices present being equally divided in opinion as to the 
sentence, or from any other cause operating on the Court, so that no judgment 
is given, an adjournment of the sessions should be entered by the clerk of the 
peace to some day previous to or not later than that appointed for the next 
ensuing original general or quarter sessions, so as to enable the justices to recon- 
sider the question. At the day, hour, and place of adjournment, any two or 
more justices may proceed as they might have done at the original sessions ; the 
adjournment being a continuation of the same session, and, ea vi termini^ 
im{dying that ever^ thing during the time of it remains in statu quo afUe. 
But if no such adjournment of the session be made (for it cannot be made of 
the matter itself only), no subsequent session has any power to make an order 
in the case.^ [Colkridoe, J. — ^The judges of assize adjourn cases from one 
assizes to another, although there is a different commission for every assize. 
Courts of Quarter Sessions are held under one continuing commission, and must 
it not be incident to such a court to have the pow^ of adjourning a case as 
occasion may require ?] Stat. 1 Edw. 6, c. 7, s. 6, provides ^^ that no manner of 
process or suit made, sued, or had before any justices of assize, gaol delivery, 
&C.9 shall in anyvnse be discontinued by the making and publishing of any 
new commission or association, or by altering of the names of the justices of 
assize, gaol delivery, &c., but that the new justices of assize, &c., may proceed 
in efvery behalf as if the old commissions and justices and commissioners had 
still remained and continued not altered.^ Hence the power of justices of 
asriae to adjourn cases, and <^ sive judgment upon such as ware reprieved before 
judgment by former commissioners'' (2 Hale, P. C. 87) ; but tne cases shew 
that Courts of Quartar Sessions have not the same power. {Rew v. Grinccj 9 
Bott. pi. 807 ; 19 Vin. Abr. 868, tit. " Sessions of the Peace, W. ;" R. v. Cuck- 
fOi^ Salk. 477 ; Bodmin v. WarHgen, 2 Bott. pi. 815; Burr. S. C. 296.) But, 
secondly, in the present case, at all events, the Court had no authority to pro- 
nounce the judgment at the subsequent sessions, because it appears tliat the 
Court pronounced a judgment at the first sessions, and, having pronounced one 
judgment, it wssfimcttM oMcio. The words ^^ it is considered and adjudged'" 
constitute the appropriate form of a judgmait (4 Inst. 70) ; and the words ^Mt 
is ordered" were held not to amount to a judgment in Rew v. Kenworthy 
(1 B. & C. 711). [Erle, J. — If the legal effect of what took place was not a 
judgment, but a respiting of judgment, then the words ^^ it is considered and 
adjud^ed^ will make no difference; and can any one doubt what the legal 
eifeet is ? Patteson, J. — It is expressly stated that the judgment is respited ; 
and the defendant is only requirea to enter into recognisances iu the meanr 
time. If he had refused to enter into recognizances to appear and receive 
judgment, judgment would probably have oeen given at the time.] The 
entering into recognizances in such a case is not necessarily an intermediate step 
only ; it may be part of the final judgment, as it was here, and in Reg. v. Dimn 
(12 Ad. & E. 599). In WiUes v. Bfidger (2 B. & Aid. 278), it was decided that a 
Court of Quarter Sessions or a justice of the peace is authorized to require surety 
of the peace for a limited time, according to his or its discretion, and need not 

TOL. II. M 
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bind the party over to the next sessions only. [Coleridge, J. — He consents 
to enter into recognizances to appearand receive judgment at the next sessions, 
if called upon, as well as to keep the peace in the meantime.] These cases are 
often disposed of in that way; and if any judgment has been given by the 
Sessions, though an erroneous one, they are fundi ojp/no. In Rex v. Bourne 
(7 Ad. & E. 58, 66), Mr. Justice Littledale used this expression, *' Here the 
justices in sessions have given judgment; they are funcH officio;^ and the 
Court acted upon that view in its decision. 

Marshy contra, was directed to confine himself to the first point. — ^That 
objection rests altogether upon the authority of the passage cited from Dickin- 
son, which is at variance with several decided cases, and supported by nooe. 
Bodmin v. Warligen or Rex v. Bodmyn (Burr. S. C. 2P5), does not appear to 
have decided any thing, (o) The matter was disposed of by consent. In Res t. 
Cuckfield (Salk. 477), and Pridgeon's case (Cro. Car. 841 ; 1 Bulst- 252), there 
was no adjournment at all ; but a subsequent Sessions reviewed the dedsion of 
a former Sessions ; and it is quite clear that that cannot be done. Perhaps, if 
a case is once dropped, it cannot be resumed by a subsequent Ses^ons ; but io 
Rew V. Bourne it was not contended that the Court of Qdarter Sessions hsd 
no power to alter the record of a conviction at a prior sessions ; and Bex r. 
Fowler (4 B. & Aid. 273) clearly recognizes such a power. There tie 
record in a case of felony, at the quarter sessions, after stating the indict- 
ment, plea of not guilty, and verdict of guilty thereon, added, that because it 
appeared to the justices that after the jury had retired, one of them bad sepa- 
rated from his fellows, and conversed respecting his verdict with a stranger, it 
was considered that the verdict was bad, and it was therefore quaabe^ and 
a venire de novo awarded to the next sessions. It then proceeded to set out the 
appearance of the parties at the next sessions, and the tnal and conviction by the 
second jury ; whereupon all and singular the premises being seen and considered, 
judgment was given, &c. ; and it was held, upon a writ of error brought, that the 
judgment was right. Rex v. Stansfield (Burr. S. C. 205) recognizes a general 
power of adjourning appeals, independently of the statutes 9 Geo. 1, c 7, and 
17 Geo. 2, c. 88. [Coleridge, J. — It is every day's practice to grant writs of 
mandamusj commanding justices to enter continuances upon and to near appeals.] 
Yes ; and the power of adjourning cases is incident to all courts of record. 
(Com. Dig. ** Courts,^' P. 4.) In Rex v. ITie Juaticea of Wilts (13 East, 851^ 
where the right of appeal to the sessions was given by an Inclosure Act, Lcnl 
Ellenborougn, C. J., said, ^^ I hold, without any douot, that the Court who ire 
to try the appeal have an undoubted authority to adjourn it, when once pro- 
perly lodged, if it be necessary for the advancement or convenience of jusdoe." 
The cases of Zinfield v. Battle (2 Salk. 605), Thurston v. Stratford (Lutw. 
272), and JRex v. Grince^ all of which are cited in Dickinson in support of 
the passage already referred to^ do not help the argument on the other side. 
In Lirtfield v. Battle it was only decided that the adjournments ought to a{^)ear; 
in Rex v. Grince^ that a sessions ought not to be adjourned to a period beyond 
that fixed for holding the next original sessions ; and in Thurston v. Stratford 

(a) The following is the note of Rex y. Bodtnt/iif to the Sessions. The first Sessions were tqatStf 

In Burr. S. C. 395. " There was indeed a case of diyided, and * therefore did not come to aaj resets* 

Bexy. The Inhabitants of Bodmyn f which was twice tion thereupon.* So says the order; bat there ii 

before the Court in Michaelmas Term, 1749, and no express adjournment of the appeal.*' 
afterwards in Easter Term, 1760; but it was pro- The subsequent Sessions take it np thasr* 

posed that both orders should be quashed by con- ** Upon the rehearing of an appeal undetennined at 

sent, and a new order made, and this was Afterwards the last sessions, &c. &c.,'* and discharge the ofi- 

agreed to on the 24th Noyember, 1750. ginal order. It was objected that this aabseqaest 

*' The original order removed the paupers, John Sessions had no jurisdiction to take the upeali^ 

Beard, with his wife, and Maud, their daughter, again ; the former Sessions not having aqioiiiiicd 

from Bodmyn to Warligen: Warligen appealed it. 
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DO difficulty was suggested about adjourning a case from one sessions to 
another. 

Lord Denman,C. J. — ^The justices at quarter sessions act under a commission, 
which assigns them " to inspect all indictments whatsoever so before you, or 
any of you, taken or to be taken, or before others, late our justices, &c., made 
or taken and not yet determined ; and to make and continue processes thereupon 
against all and singular the persons so indicted,^^ &c. 

Peacocki in reply. — That clause in the commission of the peace only meant 
that no discontinuance should be occasioned by the issuing of the new commis- 
sion. The practice is distinctly laid down m Dickinson, a work of great 
authority, which has been long acted upon at sessions. It would be very 
inconvenient to depart from it, because it might happen that one set of magis- 
trates might try a case, and another set pass sentence. The case of Rea v. 
Fowler was very peculiar. The indictment was treated as not having been 
tried at all at the nrst sessions, and it was tried at the subsequent sessions as if 
it was a fresh indictment. 

Lord Denman, C. J. — I entertain no doubt as to the power of the Court of 
Quarter Sessions to respite their Judgment from one session to another, when- 
ever they see good cause for so doin^. The fallacy of the argument which has 
been addressed to us in support of the contrary proposition, consists in sup- 
posing that the subsequent court, which gives the judgment, is a different court 
from the first, which tries. No doubt they may happen to be differently consti- 
tuted, and the same may be said of other courts ; but in point of law it is the 
same Court of Quarter Sessions, assembling from time to time according to the 
provisions of certain Acts of Parliament. If they have the power, the Sessions 
themselves must decide what is a sufficient cause of adjournment ; but none, 
certainly, can be better than this, " they are not yet advised what judgment to 
give.*" The other point was disposed of during the argument. 

Patteson, J. — I am of the same opinion. The passa^ in Dickinson, at first, 
appears conclusive ; but it is not borne out by any decided cases. The Court 
of Quarter Sessions is at all times held under the same continuing commission ; 
and I think that a power of adjourning cases from one session to another must 
be incident to a court of that nature. The statute of Edw. 6, c. 7, is, perhaps, 
a sufficient authority for the constant practice of adjourning cases from one 
assizes to another. 

Coleridge, J. — I am also of opinion that the Court of Quarter Sessions is s 
continuing court, having power to respite judgment from one session to another. 
This will appear from an examination of the constitution of that court. The 
commission itself directs the justices in sessions to ^^ continue processes^ upon 
indictments ; and the statutes 36 Edw. 3 and 12 Rich. 3 direct how frequently 
the sessions are to he held. Then the statute 2 Hen. 5, c. 4, specifies the exact 

Jeriods at which the four sessions, hence called the Quarter Sessions, shall be 
eld ; but these directions do not affect the constitution of the court ; it is still the 
same body of justices acting under one and the same commission. The practice 
of this court has always proceeded upon that view ; for, otherwise, how could 
we direct them by mandamus to enter continuances from session to session upon 
an appeal ? That treats it as a continuing court. 

Erle, J. — I am of the same opinion. I think that the Court of Quarter 
Sessions sits under a continuous authority ; and that it possesses the power, 
which is essential to all tribunals, of adjourning the hearing or decision accord- 
ing to the emergency of any particular case. I can find no authority for the 
position laid down in the treatise which has been cited ; on the contrary, I 
nave turned to the case of Bodmyn v. Warligen (2 Bott. 783), which the 

m2 
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author refers to ; and that case seems to me to contemplate the adjournment 
of a particular case, not of the sessions. There, in an appeal from an order of 
removal, the justices were divided in opinion, and no aojoumment took pkoe, 
but an entry was made by the clerk of the peace that tlie appeal was lodged, 
and nothing done upon it. One of the parishes gave fresh notice of ^metl, 
when the justices proceeded in it, and quashed the order. The Court of Kmg's 
Bench declared, that ^< if the parties wul not consent to quash both orders, ne 
will consider whether we cannot send it down to have the entry of the first 
order amended." ^^ They afterwards quashed the order of Sessions, becauK 
made without adjournment ; but no opmion was given." In that case, therefore, 
the Court certainly recognized the rignt of a subsequent Sessions to enter upoD 
the consideration of a case adjourned ; and to exercise the same authority as 
the Sessions have exercised here. It seems to me absolutely essential that thii 
power should exist ; for, if not, the illness of a material witness must almoit 
always result in the acquittal of a prisoner ; as the power of adjourning tbe 
sessions is confined to the period fixed by law for holdmg the next sessions. 

Judgment for the Crown, 

A.B, 



BAIL COURT. 

Trinity Term.— June 8, 1847. 

The Queen v. The Justices of Leicestershire. 

Mandamu9 — Brroneout entry qf appeal. 

An order for the payment of the expeneee of the maintenance of a lunatic pauper beiag direeted fo 
the treasurer of the union of B., the parieh officers qf the parish qf B. determined to i^ppeal, TVbc 
i^eal was entered by mistake as the appeal qf the guardians qf the union of B.^ emd the nofice qf 
appeal was by the parish officers of the parish qf B. The Sessions having refused to hear the 
parish officers in support of the appeal, either in their own capacity or as representing the fwr- 
dians, this Court would not interfere to compel them to do so. 

rm irilS was a rule calling upon the justices of Leicestershire to shew cause 
JL why a mandamus should not issue commanding them to enter ooih 
tinuances and hear an appeal against an order for the payment of the expeiuei 
of the maintenance of a lunatic pauper, made under the 8^& 9 Vict. c. 136. It 
appeared that an order had been made adjudicating the pauperis settlement to be 
in the parish of Market Bosworth, and also a second order directing the paymeflt 
of certain sums for the past expenses and the future maintenance of the pauper. 
This second order was directea to, and served upon, the treasurer of the gan^ 
dians of the Market Bosworth Union. The cnurchwardens and overseers d 
the poor of the parish of Market Bosworth, being the parties mostly interested, 
determined to appeal, and accordingly instructed counsel to enter and respite 
the appeal at the ensuing sessions, which were holden shortly after the serriee 
of such second order. This was accordingly done, by handing a brief indorsed 
**To Mr. — — , to enter and respite appeal ;" and containing within it the ordff 
indorsed with the names of the appellant and respondent parishes, but without 
any further instructions. The clerk of the peace entered the appeal as the 
appeal of the guardians of the union. Notice to try this appeal at the ensuing 
sessions, as the appeal of the churchwardens and overseers of the poor ci the 
parish of Market Bosworth, was subsequently given by the appellant parish. 
At the sessions, both parties appeared; but on the appellants'" counsel statiii^ 
that they appeared for the paridi officers of Market Bosworth, and an ~ 
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befaou? taken that the appeal, as entered, was that of the guardians of the unions 
the Sessions refused to hear the appeaL Whereup<m the rapellants^ counsel 
Maimed to be heard for the guardiansof the union, out this abo was refused by 
the Sessions, who thereupon omfinned the order. 

Wat&an shewed cause, and submitted that as the justices had found, as a fact, 
that there was a fatal variance between the appeal entered and the notice served^ 
llOB Court would not interfere. The appdlants did not claim, as perhaps they 
sdght have done, to enter and try their appeal as an original appeal ; but being, 
la Isct, the churchwardens and overseers of the poor of the pansh, they wished 
to be heard in the capacity of the guardians of the union, 

MwxLulayj contri^ ai^ued^ that as the entry was an obvious mistake, and no 
one had been prgudioea by it, the mandamua ought to go. 

WiGHTMAK, J. — I cannot say that the Sessions were so cleariiy wrong as to 
justify this Court in interfering by mandamua. 

Rule discharged. 
T.W.& 



BAIL COURT. 

Trinity Term, — June 9, 1847. 

The Queen v. The Justices of Dubham. 
Danby V, Mereington. 

Jppeal—Time/or^^When it rum. 

The time for appealing againet an order qf removal of a man and hie family begine to run from the 
removal of the first person under it. 

In March, 1846, an order umm served for the removal qf a hum, hie wift^ and two children ; hut, in 
consequence of the illness of the wife, the husband alone was removed, and he shortly qfterwards 
returned to the removing parish. In December, 1846, the man, his wtfe, and children were aU 
removed to the appellant parish, who then, for the first Hm*, appealed against the order ;— 

Held, that they were too late, 

HEATH, on a former day, had obtained a rule calling upon the justices 
of Durham to shew cause why a mcmdamus should not issue commanding 
Aem to enter continuances and hear an appeal, in wiiich the psaiBh officers 3[ 
Danby were appellants, and the parish omcers of Menington were respondents. 
Tlie following are the facts : — On the 26th of March, 1846, an order was made 
£br the removid of Georse Gamby, his wife, and two children, from Merring- 
ton to Danby, wfaidi orwr was served on the following day. No notice of 
appeal was served, nor was any appeal entered at the Easter Sessions for 
Durham, whidi Xock place on the otn of the foUowiag ApriL On the S&id 
of Apil George Gamby was removed to Danby, and a certificate was produced 
to the parish officers tnat the wife was too ill to be removed. The order as to 
bar haa not been suspended, (The children were infants.) A few days after 
Gramby's removal, he returned to his wife and children, at Merrin^oo, where 
be remaui^ until the S8rd of December, when, beinff still charsewli^ he waf» 
together with his wife and children, removed, on the former order, to Danby. 
Upon this, the apjiellants entered and respited an appeid at the Epiphany 
Sessions ; and, having given due notice to the respondents, attended at the 
Easter Sessions, 1847, for the purpose of trying the same. Upon the appeal 
beio^ called on, it was objected, on the part of the respondents, that the 
appdlants were too late witn their appeal, for that they ought to have entt^red 
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their appeal at the Midsummer Sessions at the latest. The Sessions, being of 
this opinion, dismissed the appeal and confirmed the order of removal. 

Granger now shewed cause. — The appellants were too late in their appeal 
They should have appealed to the Midsummer Sessions, since the husband, upon 
whose settlement it was that the order was made, had been actually removea in 
the preceding April. 

Heath was tfien called on to support his rule. — The order was for the 
removal, not only of the husband, but his wife and two children. The removal 
of all four did not take place until December. [Wiqhtman^ J. — You might 
have appealed, generally, against the entire order, but you did not.] Even if 
that be so, there was no suspension of the order as to the wife and children, and 
the removal of them in December gave the appellants a right then to appeal. 

WiGHTMAN, J. — I cannot say that the Sessions have done wrong. The order 
was made in March, 1846, for the removal of a man, his wife, and two chil* 
dren, and, there being no notice of appeal, he is removed, but not his wife and 
children. In December, the husband, having previously returned to the 
removing parish, is, together with his wife and children, taken back to the 
appellant parish, who then, for the first time, prosecute an appeal. Now it is 
clear that there might have been an appeal against the order in the first 
instance, or on the actual removal of the husband, for his settlement govened 
that of his wife and children ; but the appellants, after, by their delay, admitdng 
the settlement of the husband, now seek to be permitted to appeal against the 
order for the removal of the whole family. I think the Sessions were quite 
right. 

Rule discharged, 

T. W. 8. 



COURT OF QUEEN'S BENCH. 

April 28 and July 7, 1847. 
The Queen v. The Inhabitants of Mabton-cum-Grafton. 

EsaminatUm9 — Gr<iundi of appeal — 9 if 10 Wm, 3, c. 11 — Statement qfeate by Seniotu. 

An examination, etaiingi a marriaffe, and tpeeifying the time when it took place, ie ntjieimi, 

although the time when it took place is omitted. 
The examination eet up a derivative eettlement through the pauperis father, to whom a cert^ctU 

had been granted by the appellant parish in 1812, and a continuous residence thereunder m tit 

respondent township. One of the grounds of appeal set up a tenement settlement in the respanieU 

parish, under 9 ^ 10 Wm. 3, c. 11, but it did not state a residence in the respondent parish, war 

that a lease had been taken qf the tenement .* — 
Held, that the statement of residence in the examinations could not be incorporated with the groud 

of appeal, and that the requisition of the 9 Sf 10 Wm. 3, e. 11, had not been complied with. 
The Court will in future r^use to entertain cases from the Sessions which raise guestions whiekwill 

not decide the appeal, but provide for the rehearing qf the case, 

ON appeal against an order for the removal of John'Coates, and Elizabeth 
his wife, and their two children, from the township of Wath, in the 
North Riding, to the township of Marton-cum-Grafton, in the West Riding 
of Yorkshire, the Sessions confirmed the order, subject to a case, the mate- 
rial points of which were as follows : — After the examination of the pauper, it 
set out the examination of the pauper's father, Joseph Coates, which stated that 
he had, in 1812, procured a certificate from the township of Marton-cum- 
Grafton, directed to the churchwardens and overseers of Wath, and then prc- 
oeeded thus:— "Which certificate I delivered to the overseers of the said 
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township of Wath. In the year 1812 I was legally married to my wife Mar- 
garet. John Coates, the' pauper, was one of our children, born after the said 
marriage ; he is now about thirty." The first ground of appeal was, that the 
OTounds of removal, facts and evidence in support of the same, as set forth in 
ttie examination upon which the said order was made, are not set forth with 
sufficient certainty and precision, nor are the same sufficiently particular, dis- 
tinct, and explicit, to inform us exactly upon, or as to all or any of the 
circumstances requisite to justify and warrant the said order. 

The other grounds of appeal, to the fourteenth inclusive, traversed matters 
of fact ; and the thirteenth was, that John Coates was not the son of Joseph 
Coates. The fifteenth was, that in the years 1817, 1818, and 1819, and in 
each and in every of them, the said Joseph Coates, in the said pretended certi- 
ficate mentioned, acquired a settlement in the said township of Wath, by reason 
of his settlement upon, and residing and occupying in each and every of those 
years, a tenement of the yearly value of 10/., which said tenement consisted of a 
certain tenement situate in your said township, being a dwelling-house and 
building rented by the said Joseph Coates of one William Pearson ; and of a 
certain other building, situate in your said township, being a shop and building 
rented by the said Joseph Coates of his father, Joseph Coates, sen. ; and of a 
certain other tenement, situate in your said township, being a certain cattle- 

fates, and the pasturage, eating, grass, profits, and interest in certain land of the 
Aarquisof Aylesbury, rented oy the said Joseph Coates, first above mentioned^, 
of one William Squires ; and oi a certain other tenement, situate in your said 
township, being certain other cattle-gates, eating, pasturage, grass, hay, profits^ 
and interest in certain land of the Marquis of Aylesbury, rented by the said Joseph 
Coates, first above mentioned, of the said Joseph Coates, sen. The sixteenth was^ 
that in the years 1820, 18S1, 18S2, and 18s£4, and in each and every of them, 
the said Joseph Coates, first above mentioned, gained a settlement in your said 
township of Wath, by reason of his settlement upon, and renting and occupying 
in each and every of those years, of the several persons in that behalf therein- 
after mentioned, a certain tenement, situate in your said township of Wath, 
consisting of a separate and distinct dwelling-house, or building, of the said 
Marquis of Aylesbury, of the rent of 51. a year, and of certain land, of the 
said Joseph Coates, sen., of the rent of 6/. 10s. a year ; and of another separate 
and distinct building, of the said Joseph Coates, sen., of the rent of 1/. 10s. a 
year; and of another and distinct dwelling-house, or building, of the said 
William Pearson, of the rent of 9,1, 2s. a year, which said last-mentioned tene^ 
ment, so consisting of the premises last aioresaid, was bondjide rented by the 
said Joseph Coates, first above mentioned, at and for the said several sums 
respectively in this behalf above mentioned, of the said several persons in that 
behalf above mentioned, for the term of one whole year, in each and every of 
the said several years, and held and actually occupied for the term of one whole 
year, under each and every of the said several yearly rentings, of the said last^ 
mentioned tenements, and of the said several premises, of wnich the same con- 
nsted in your said township of Wath, to wit, by the said Joseph Coates, first 
above mentioned, the said several rents of the same, to the amount of lOL a 
year, for the term of one whole year, and the same having been actually paid in 
each and every of the said years, to wit, by the said Joseph Coates, first above 
mentioned. 

At the trial, it was objected for the appeUants that the examinations did not 
state where the said Joseph Coates was married, the above allegation being the 
only one as to the marriage. It was answered for the respondents, that by the 
vanous traverses of facts, all other facts not traversed were admitted, and that it 
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was, therefore, not open to the appellants to contend that the statement thii 
tbepauper^s father was legally married was insufficient. 

The Sessions overruled the objection, without deciding whether the omisBon 
was material, but granted a case upon the question whether the said grounds d 
appeal were sufficient to let in tne said objection. The respcmdoits haviif 
proved their case by the evidence of Joseph Coates, the counsd lor the appelknti 
proposed to cross-examine him, in order to prove a settlement by renting a 
tenement, as stated in the fifteenth and sixteenth grounds of appeal. 

To this the counsel for the respondents objected, because neither of the said 
grounds contained any statement that the said Joseph Coates, the person rentiif 
and holding the same, had resided forty days in the said towndiip, and becsnae 
the last of those grounds, namely the sixteenth, did not contain any statewsi 
that the whole of me yearns rent, for any one of the years mentioned thereu,had 
been paid by the said Joseph Coates. In answer to which objection, the oounsd fir 
the appelUmts contendedt that such a statement of residence was unnecesstfy in 
the said j^unds, because it was contained in the said examination, which suffi- 
ciently shewed and supplied it ; and there was, in the said grounds, suffdflaC 
reference to the said examination to incorporate them for this purpose. After 
argument, the Sessions decided that there was not in the sidd grounds of appoif 
sufficient reference to the said examinations to incorporate the statement tliada 
contained of the residence of the said Joseph Coates in the respondent kmtt 
ship. The Sessions were also of opinion that the said fifteenth and sixtefloA 
grounds of appeal were void, because they did not sufficiently shew that Ae 
statute 9 & 10 Wm. S, c. 11, by which only a settlement can be gained by 
a certificated person, had been complied with ; but the Sessions granted a case 
for the opinion of the Court of Queen^s Bendb upon both of the above points. 
The Sessions confirmed the said order, subject to the opinion of the said Court 
of Queen's Bench. If the Court should be of opinion that the said statement 
in the grounds of appeal was sufficient to enable the appellants to take the 
above-mentioned objection to the examinations, and the omission of the place 
where the marri^e was solemnized was a material one, then the said order was 
to be quashed. Or if the said Court, upon this point, should be of a oontrarv 
opinion, and yet of opinion that the fifteenth head of the statement of groundls 
CI appeal contained a sufficient reference to the said examinations, so as to allow 
an incorporation of the statement therein contained, of the residence of the said 
Joseph Coates in the respondent township, and also shewed a sufficient oobi- 
pliance with the said statute of 9 & 10 Wm. 3, c. 11, then the said appeal 
was to be sent back to the said Court of Quarter Sessions, to be heard on the 
merits, as stated in the said fifteenth im>und ; otherwise, the said order was 
to be confirmed. 

Pashley, in support of the order of Sessions. — 1. As to the sufficiency c^ the 
statement of the marriage. The objection could not be tak&i under the grounds 
of appeal ; or, if admissible, there is nothing in it ; or, at least, it was a quesdoa 
for the Sessions, and they have decided it. 2. The grounds of appeal are bad, 
as they do not state any residence for forty days. It will be said that the 
examinations may be incorporated with the grounds of appeal, but there is no 
authority for this. In Reg. v. The Recorder of Leeds (2 Q. B. 547), the 
grounds of appeal, stating a settlement by hiring and service, were held bad, fir 
want of an averment that the pauper was unmarried and without child at chil- 
dren ; although, from the examinations, it appeared he was only eleven years 
oid. The grounds of appeal were also defective for not shewing that a formal 
lease in writing was taken. The words of 9 & 10 Wm. 3, c. 11, are, *« unless 
lie shall really and bondjide take a lease.^ At any rate, the case cannot be 
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back to be heard upon the merits. Tliis is against the well-established practice 
of the court. {Reg, v. Kesteven, 3 Q. B. 815.) 

JBlisSj contra. — The case of Bew v. Craft (3 B. & Al. 171) is an answer to 
the objection as to the lease. A parol demise is a lease. Tlie objection to the 
statement of Joseph Coates^s marriage was admissible, because the settlement 
being a derivative one, the sonship of the pauper was essential to be proved* 
Can it be said that sJl the information is given to the appellants that was 
reasonably within the power of the resoondents ? This is tlie principle of the 
cases. Thus the name of the landlord has been required (Reg, v. Pontefracty 
S Q. B. 64f8) ; the date of a renting {Reg. v. Middkton in Teesdale^ 10 A. & E. 
688), and the date of service for a settlement bv hiring and service (Reg. v. 
Bridgewater, 3 Q. B. 693), and the period at which reDef was given {JReg. v. 
Kirgaclere, 3 Q. B. 388). [Patteson, J. — The objection is not raised specifi- 
cally.] It is admissible under the general ground of appeal, for all the others 
are traverses of facts. {Reg. v. The Justices of Stc^^dshire^ suprd^ 164 ; 
16 L. J. 7, M. C. ; Reg. v. Staple Fiizpamej 2 Q. B. 488, were cited.) The 
settlement by renting a tenement is sufficiently shewn, except that the residence 
is not stated in the ground of appeal. But it refers to the examination, and 
that states that Joseph Coates ^^ dwelt ^' in the parish of the respondents, under 
the said certificate. " Dwelt" is equivalent to resided and slept {Reg. v. The 
Inliabiiants of Stowford, 9, Q. B. 526 ; Reg. v. The Inhabitants of North 
JB&veyj S Q. B. 500, were dted.) It was within the knowledge of the 
respcMidents that he resided there. In Reg. v. Leeds (2 Q. B. 547), there waa 
no direct reference to the examinations. From the form of the case, the rule 
cannot be made absolute. It must be sent back to be restated. The ord^ i^ 
made subject to a ccmdition. 

LoBD DsNMAN, C. J.*-The case is very dear upon the objection as to the 
marriage. The statement was quite unnecessary. We are^ however, placed ui 
a difficulty respecting the other points, by the mode in which the case is stataci 
It rather seems to us that those who take particular objections admit tlie case 
set up by the other side. Cur. adv. vtdt. 

Juhf 7. 

LoBD Denman, C. J. — On looking back to this case, which was argued ia 
Eaater Term, we cannot refrain from expressing some surprise at the manner ivk 
which it was reserved for our decision. The first question stated by the Court 
of Quarter Sessions is, whether the omission in the examination of the place of 
the marriage of the pauperis father, in 1812, was a material defect in the proof 
of the pauperis settlement. This doubt has not a show of reason to support it. 
Question the second is, whether the fifteenth head of the statement of grounida 
of appeal contained a suffident reference to the examinations, so as to allow an 
incorporation of the statement contained in them of the residence of the said 
Joseph Coates in the r^pondent township, and also shewed a sufficient compli- 
ance with the 9 & 10 Wm. 8, c. 11, with a direction from the Quarter Sessiooa. 
to this Court to send back the appeal to them to be heard on the merits, if we 
should deem the reference sufficient, and the compliance were shewn. We have 
repeatedly declared that we shall not act on such direction, but that the Court 
bdiow ought to hear and dedde the appeal, subject to the opinion of this Court 
on the point reserved, to avoid the wasteful expense of parish money in prcN 
tracted litigation, and the very probable defeat of justice from the long delaj 
vrhich unavoidably attends it. We have had occasion to advert to such matters 
before ; and this case affi3rds a full opportunity for declaring that we may 
find it absolutely necessary, for the discharge of our other duties, to decline 
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answering cases thus improperly stated, or in which the points reserved are 
obviously free from all doubt upon the law. But we proceed to answer the 
second question proposed to us on the statement of this case, because we 
think the Sessions rightly held the fifteenth ground of appeal insufficient under 
the 9 & 10 Wm. 3, c. 11, and that they are, therefore, justified in refusing to 
hear the appellants^ evidence. No question is proposed on the sufficiency of the 
sixteenth ground of appeal. 

Order of Sessions confirmed. 



NORFOLK CIRCUIT. 

Cambridge Summer Assizes, 1847. 

Cambridge^ July 9. 

(Before Mr. Justice Patteson.) 

The Queen v. William Bidwell. (a) 

Church-rale^ Order of justices for payment of— Indictment /or disobedience qf-^InducemeML 

'The allegation of facts constituting the offence chojnged in an indictment must set out the dratmsiaata 
wUh particutaritg ; a more general allegation is allowed in respect of facts which must be averrei 
hf way of inducement. In an indictment, therefore, for disobeying an order of justices under 5S 
Geo. 3j c. 127, for the payment of a church-rate, it is enough to aUege that " the rate was dn^ made 

' ' by ' ' ' ' ' " 



and allowed as oy law in that behalf required,** and that " the defendant was duly rated 

without setting forth the facts which constitute a due making and allowance of the rate, and tie due 

rating of the defendant,'~for the offence is the disobedience of the order for the paymad of the rate- 
If such an order proceeds on the information of persons competent to give the jus^eee jurisdSeHa^ 

and that fact appears on the face of the indictment, it is smfficient, irrespective of the tmtk oftks 

focts set forth in such information. 
The churchwardens in qffice at the time of the information are the competent persons to set diehuHees 

in motion, rather than those who hdd qffice wKen the rate was made, for it is their duty to corned and 

receioe unpaid rates. 
The averment of the warrant of the justice summoning the defendant to answer the complaint qfthe 

churchwardens is not defective for stating that it " recited as therein was recited.** 
It need not be averred that the warrant was served a reasonable time before the day of app earaneSt 

for " omnia presumuntur riti esse acta." 
■It is not necessary in such an indictment to set out the order verbatim according to the tenor. 
The date of the warrant is immateriaL It is svfficient to allege that the church-rate continued in fans 

at the time of the indictment, without alleging that it was m force at the date of the order, 

THE indictment contained three counts. The first count charged that 
heretofore, and after the passing of an Act of Parliament in uie 58rd 
year of Geo. 3, intituled " An Act for the better Regulation of Ecclesiastical 
Courts in England, and for the more easy Recovery of Church-rates," and 
before the making and allowance of the church-rate hereinafter mentioned} 
one William Bidwell, of the parish of St. Botolph, in the town of Cambrid|^, 
in the county of Cambridge, was and is a parishioner and inhabitant of the said 
parish, and the occupier of a dwelling-house therein, and liable to be rated in 
and to the said church-rate ; and whilst he continued and was such parishioD^» 
&c., and so liable as aforesaid, to wit, on the 4th of August, 1842, a certain 
church-rate, entitled, &c., was duly made and allowed as by law in that behalf 
required, and that the validity thereof hath not been questioned in any Eccle- 
siastical Court, and that the said W. B. was and is thereby duly rated at 
16s., and that the said rate continues and now is in full force, validity, and effect. 
And afterwards, and whilst the said sum of 16s. remained due and unpaidi 

(a) Reported bj J. B. Dabkmt, Esq., Barriater«at-Uw« 
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to wit, on the 80th of May, 1844, W. A. and J. H,, then and continually 
thence hitherto being churchwardens, personally went before John Eaden, 
Esq., one of her Majesty's justices of the peace of the borough and town 
corporate of C, in the said county (being the borough and town corporate 
where the church of the said parish of St. B., in the said town and county, 
is situated, in respect whereof the said church-rate was made as aforesaid), 
and on their oaths informed the said justice of the peace, and then on their 
oaths complained and said, before the said justice of the peace, that on the 
said 4th day of August, 1842, the said church-rate was duly made as by law 
required, and that the same was on the said 6th day of August, 1842, duly 
allowed, and that the validity of the said church-rate had not been questioned 
in any Ecclesiastical Court, and that the said W. B., who, before and at the 
time^ &c., had been and then was a parishioner, &c., was in and by the said 
church-rate dulj^ rated in and to the said church-rate at and in the sum of 16s. ; 
and that the said sum of 16s. had been duly demanded, as by law required, 
of him, and that he had refused and neglected, and then did refuse and neglect 
to pay the said sum and every part thereof to them the said W. A. and J. H., 
who then were, &c., who by law ought to receive and collect the same ; and that 
the said sum of 16s. and every part thereof then remained and was unpaid, and 
then was due and payable from the said W. B., for and in respect to and on 
account of the saia church-rate ; and the said W. A. and J. H., as church- 
wardens, prayed justice in the premises, and that the said W. B. might be 
convened before two or more of her Majesty'*s justices of the peace of the 
said borough and town corporate, to answer to the said complaint. And 
aflterwards, to wit, on the said SOth day of May, 1844, at, &c., tne said J. E., 
then being such justice of the peace as aforesaid, made his warrant under his 
hand and seal, whereby, after reciting as is therein recited, he, the said J. E., 
as and so being such justice of the peace as aforesaid, did require, summon, 
and convene the said W. B. to anpear before two or more of her Majesty'^s 
justices of the peace of and for tlie said borough and town corporate on tne 
6th of June then next, at ten o^clock, to answer the said information and 
complaint, and to be dealt with in the premises according to law in that behalf. 
Ana that the said warrant was afterwards personally served upon the said W. B., 
who then and there had notice thereof ana of the contents thereof; that he did 
not appear according to the exigency thereof, and therefore afterwards, on the 
6th ot June, 1844, the said J. K, then being such justice of the peace as afore- 
said, and J. S., then and there being one other such justice of the peace, did 
proceed to examine, and did then and there examine upon oath, into the merits 
of the said complaint, and did then and there, after such examination, make 
their certain order in writing in the premises under their hands and seak, 
whereby, after reciting the making of the aforesaid information and complaint 
of the said W. A. and J. H. as aforesaid, and the making of the said warrant 
and the service thereof upon the said W. B. as aforesaid, and that he had 
been duly summoned and convened to appear as in that behalf aforesaid to 
answer to the said information and complaint, and to be dealt with in the 
premises according to law in that behalf, and that he did not appear according 
to the exigency of the said warrant, but therein wholly failed and made default, 
tbey the said J. E. and J. S., then being such justices of the peace as aforesaid, 
and not being, &c., neither of them being patrons or patron of the said 
church, or in any way interested in the premises, or in any of the rights, 
dues, or other payments of or belonging to the said churcfi or the said pariah 
of St. B., did find, declare, and adjudge that on the said 4th day of August, 
1843 (here the preceding allegations follow), and that t)ie church of St. B., in 
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&c., was within the jurisdiction of them the said justices of the peace, as suck 
justices of the peace as aforesaid, and did thereby order and direct the lud 
W. B. to pay the said sum of 16s. (which thejr did thereby find to be due and 
payable by the said W. B. in respect of the said rate) unto the said W. A. and 
J. H., the churchwardens of the parish aforesaid, in the town and county afin* 
said, who ought to receive and collect the same, over and above the aum of 
1/. ISs. 3d., the reasonable costs and charges of the said W. A. and J. H.ia 
the premises as such churchwardens, which they the said justices of the ptttt 
did, in and by the said order, ascertain, find, and adjudge to be such regsooabk 
costs and charges. And that a true copy pf the said order was, on the 7th d 
June, at, &c., personally served upon and left with the said W. B.y who Hi 
then requested by the said W. A. and J. H., who then continued and wm 
the churchwardens of the said parish of St. B., in the said town and ooub^ 
and who by law then ought to collect and receive the said sums of 16b. mi 
11 lSs»3d., to pay to them the said several sums; but (here follows thealk^ 
gation of the refusal to pay the said sums and to comply with the said oMhi 
on the part of the defendant). The second count was the same as the fin^ 
commencing with the information and complaint of the churchwardens hdm 
Mr. Eaden ; and the third count was confined to the order of the two juftioei^ 
which was charged to have been disobeyed as in the first count. 

Gunning and Conchy for the prosecution, proved that the de&aiak 
was an inhabitant of the parish of St. Botolph, m the town of Gambodgje; 
and that he was rated and assessed to a church-rate in the sum of 16fl.y aai 
that having neglected to pay the same, an information was laid against Jiim Ik 
silch nefflect before John ^Eiden, Esq., a magistrate of the horoaA oi Csfll- 
bridge, oy W. Alliston and John Hall, then being churchwaiwos of Cbt 
parish, whereupon a warrant and summons issued, and ultimatdy^ oa fab oon* 
tinned refusal to pay the order, by two justices of the peace to taovAj witli 
the terms, {or disooedience to which the present indictment was prefenea agafaMft 
the defendant. 

O'Malley {Burcham with him), for the defendant, took various otgectioos tD 
the validity of the proceedings and to the form of the indictment itself ca 
which no JTormal judgment was then pronounced by Parke, B., hj whom the 
case was tried, it being arranged, on tlie suggestion of the learned iudge, tlat 
the jury should find a verdict of guilty, subject to the points which mig^tbf 
argued in London before him at chambers. This was accordingly don^ mi 
after a lengthened delay, which will be found to be explained, 

Patteson, J., delivered the following judgment on behalf of his Laid> 
ship:— > 

Judgment 

This case was tried before me at the Spring Assizes for Cambridge, in thi 

rr 1845, Mr. Gunning being counsel for the prosecution and Mr. O^Milbf 
the defence. It was an indictment against the defendant for dim 
rf an order of two justices made under flie 68 Geo. 8, c 127, for the ^_ 
of a church-rate of 16s» assessed upon the defendant, and 1<. ISis. Sd« .„ 
Many objections were taken on the trial both to the sufiicieiicT d Ae proof aal 
the form of the indictment, and some evidence was also oTOred of a [ tfe fisa i 
pfoceeding before other magistrates for non-payment of the same rate on thi 
sttne demand. Both the learned counsel who conducted the case agiead ddi 
all the questions ol fact and law should be fully argued before ne m I^Mhi 
after the dose of the circuit. It was literwards intimated to me thai it im 
desirable that no judgment should be given, and accordingly aU ftoter fOi^ 
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coedings wero suspended until the month of Februaiy last, when I received a 
QQWQuniqation from one dT the parties that thev wished to have the case argued, 
wofi it was argued previously to the last Spring Assizes by Mr. O'Malley for 
lli^ drfendmt, aocl Mr. Couch for the prosecution, at my chambers ; but the 
time which subsequeqtly elapsed before the commencement of the circuit was 
9f> short, that it wa3 impossible for me to refer to the various authorities cited, 
BsaA ddiberate upon the case, before I left for the assizes. Since then, I have 
had leisure to consider the various objections made, and have now to pronounqQ 
my judgment upon them upon the argument which took place at my chambers; 
I uilimated my oninion that the aU/^ation in the first count of the indictment, 
tiiat the rate was auly made on the defendant, which was the principal objectioa 
made to the evidence^ was sufficiently proved, and it was thereupon agreed 
l^ the learned counsel on both sides that the available objections, if any, 
were to the form of the indictm««it, and that the case should be argued m 
9samt of judgment, the defendant being found guilty ^ Upon since referring 
to the indictment, I find that the second and third counts are each framed for 
tbe disobedienoe of an order on otbev rates than the one mentioned in the first 
cmilt ; M there wm only one rate proved, the defendant could only be found 
guilty oa one count. The verdict must therefore be entered for the defendant 
on Afi second and third eounts» The question then is, whether the first is bad 
in anesl of judgment*. I have oonaidered this question very much : I have felt 
aowe doubt about it ; but I proceed to state the conclusion to which I have 
Qomud, and the reasoQs for it. The substance of this count, so far as it is neces* 
mrr to notice- it in order to explain the grounds of my decision, is, that the 
dmndant was a parishioner ana inhabitant of the parish of St« Botolph, in the 
town and county of Cambridge, and the occupier of a certain dwelUng-house 
in the said parish, and liabie to be rated in and to the said church-rate ; and 
that whilst the said defendant continued and was such parishioner, inhabitant, 
ani occupier, and so liable as aforesaid, to wit, on the 4th day of August, 
A^D. 1842, a certain ohurcb-rate, intituled ^^ A rate or assessment of 2s. in the 
pcmnd, made this 4th day of August, in the year of our Lord 184S, by the 
dbiurchwadrdens, overseers, and intobitants of the parish of St. Botolph, in 
vestry assembled, for defrajring the necessary expenses and disbursements in 
and about the parish church, for the use of Mr. J. Hall and Mr. Wm. Alli^ton, 
cbufcbwardens,^ was duly made as by law in that behalf required, and that 
the same was afterwards duly allowed as by law in that behaxf required, and 
that the validity of the said church-rate had not been questioned in any Eccle- 
siastieal Court, and that the defendant was, in and by the said church-^rate, 
duly rated at and in the sum of 16s., and that the said church-rate continued 
ana was then in full force, validity, and effect; and that whilst the said sum 
oi 16s. remained due from and unpaid by the defendant, to wit, on the 30th of 
May, 1844, W. Alliston and J. Hall, then and continually thence hitherto 
being the churchwardens of the parish aforesaid, in the town and county afore- 
asid, personally went before J. Eaden, Esq., one of her Majesty's justices of 
the peace of the borough and town corporate of Cambridge, and on their oaths 
iofonned the said justice and complained before him, that on the said 4th of 
August, 184S, the said church-rate was duly made as by law in that behalf 
raquired, and that the same was, on the said 6th of August, 184S, duly allowed 
aa oy law in that behalf required, and that the validity of the said church-rate 
ImiI not been questioned in any Ecclesiastical Court ; and that the defendant, 
wiKH before and at the time of the making and allowance of the said church- 
fite^ had been and then was a jMrishioner and inhabitant of and the occupier 
of • ^miain Awdiit^home in toe said parish, and was by the said churchonte 
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duly rated to the said church-^rate at and in the said sum of 16s., and that 
the said sum of 16s. had been duly demanded, as by law in that behalf 
required, of the defendant, that he had refused and neglected, and tbn 
did refuse and neglect, to pay the same and every part thereof to the said 
W. Alliston and J. Hall, who tlien were the churchwardens of the said parish of 
St. Botolph, in the said borough town corporate and county, who by law ought 
to have received and collected the same, and that the said sum of 16s. and 
every part thereof then remained and was unpaid, and then was due and pay- 
able by and from the said defendant for the said church-rate, and tfak 
W. Alliston and J. Hall, as such churchwardens, prayed justice in the premises, 
and that the said defendant might be convenea before two or more of her 
Majesty^s justices of the peace of the said borough and town corporate, to 
answer to the said complaint. The indictment then proceeds to state the wa^ 
rant of Mr. Eaden under his hand and seal, whereby, after reciting as is 
therein recited, he required, summoned, and convened the defendant to appear 
before two justices for the said borough on the 6th of June, at a certain nour, 
to answer the said information ; and that the warrant was afterwards, and 
before the 6th of June, to wit, on the 30th of May, personally served on the 
defendant ; that he did not appear, and thereupon two justices of the peace 
made the order, which was afterwards served on the defendant, and wfaiiai he 
disobeyed. The first and principal objection made to this count was, thattise 
allegation that the rate was duly made and allowed, as by law in that behalf 
required, and that the defendant was duly rated therein at 16s., was insufficient, 
and that the facts ought to have been stated which constitute a due making 
and allowance of the rate, and a due rating of the defendant ; as, for iostanoe, 
that it was made at a vestry meeting by the churchwardens and inhabitants 
there assembled, and that the defendant was fairly rated thereby in ptoportioa 
to the value of the property occupied by him ; and many authorities were cited 
to shew that the word " duly ** will not supply the want of such averments. 
It is not necessary to refer to all these authorities, the principal of which 
is Rex V. Home (Cowp. 688), for the general rule is undisputed, that the 
facts and circumstances constituting the offence itself must be averred in an 
indictment, otherwise the law resulting from the facts would be a question for 
the jury. But there are two answers to this objection. The first is, that 
there is a distinction between the allegation of facts constituting the offieooe 
and those which must be averred by way of inducement. In the former caie^ 
the circumstances must be set out with particularity ; in the latter, a moe 
general allegation is allowed. ^' So, inducement to an offence does not 
require so much certainty ^ (Com. Dig. tit. ^^ Indictment,^ 95) : as in an indicts 
ment for an escape, debito modo commissua is enough, without shewing by what 
authority, and even commissus is sufficient (1 Vent. 170, Rea v. Wright); a> 
in Rew v. Wade (1 B. & Ad. 861), which was an indictment for disobejiv 
an order of Justices to readmit a member of a friendly society, under S3 Geo. 9, 
c. 54, s. 2, by which it was enacted, that if a member of a society estaUided 
by the Act should think himself aggrieved, two justices might determine the 
matter according to the rules of the society, confirmed pursuant to the Act, an 
aveiment that the society was established, and the rules duly confirmed aooori- 
in^ to the Act, was held sufficient; and Lord Tenterden observes, that the matta 
objected to in the introductory part of the indictment was not, properly speak- 
ing, matter relating to the offence, but to the authority of the justices who 
.made the order. In Rex v. Soper (3 B. & C. 857), under a similar indictment, 
the allegation was, that the rules under the same Act had been ^< duly esta- 
blished, confirmed, deposited, and filed of record,^ without stating how, and 
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no objection was taken ; and in King v. Sainsbury (4 T. R, 451), an averment 
that a meeting of justices was " duly '^ held for the purpose of licensing, seems 
to have been thought sufficient per Buller, J., and Ashurst, J. ; unless, indeed, 
some general allegations were allowed embracing both fact and law, in such 
cases. It would tend greatly to the prolixity of indictments and pleadings. Now 
there can be no doubt, in the present case, that the offence for wnich the defend- 
ant is indicted is the disobedience of the order ; the introductory facts are 
alleged only to shew that the justices had jurisdiction to make that order, and 
that the order was therefore obligatory, and they fall within the description 
of inducement. There is another answer to the principal objection, that, inde- 
pendently of the allegation of the fact of the rate being duly made, and 
supposing that allegation to be struck out, the rest of the count shews that the 
magistrates had sufficient authority to make the order by reason of there being 
a sufficient information by competent persons to give them jurisdiction. The 
churchwardens on whose information the justices acted were the proper persons 
to receive and collect, for the rate being unpaid, those who then fill the office 
can alone sue for it in the Ecclesiastical Court, and I think that their informa- 
tion alone gives jurisdiction, irrespective of the truth of the facts contained in 
it According to the words of the section, the 63 Greo. 3, c. 127, s. 7, taken 
in their ordinary sense, the fact of a rate duly imposed on a party, and also the 
non-payment of it by the party, are made conditions precedent to the juris- 
diction by the magistrates to make an order for payment ; but the provision 
which follows, that the justices are to examine upon oath into the merits of 
the said complaint, and the power of appeal to the Sessions, lead me to think 
that these are not conditions precedent, and that an information on oath of a 
rate duly made, in which the party was rated, and of the refusal by that 
party to pay, would be enough, if supported by sufficient evidence, of which 
they are to judge, to give the magistrates power to decide and make an order 
for payment, so that the order, if made, would be valid, and could be enforced, 
whether the facts that there had been a proper rate and proper demand and 
refusal were averred or not. This is, generally speaking, the case where jus- 
tices have the power to decide judicially. (Lowther v. The Earl of Radnor, 
8 East, 113.) The case of a poor-rate is not the same under 43 Eliz. c. 2, 
s. 4, which is very differently worded : the validity of the rate is essential to 
the power of a justice to issue a distress warrant ; so that if the rate has not been 
duly published, or the party proceeded against be not an occupier within the 
pansh, the warrant is unauthorized, and the justice liable to an action of tres- 
pass. Whether the fact of a demand on, and refusal by, the occupier be essential 
to the jurisdiction of the justice to issue the warrant, or his decision on the 
evidence thereof on oath before him be sufficient, has not, I believe, been 
decided ; but I have always thought it would be sufficient, and that in a special 

5 lea by a justice to an action of trespass it would be enough to state a rate 
uly published, and that the plaintiff was an occupier and rat^, and that there 
was a complaint on oath by the overseer that he did not pay on demand, and 
that that fact was proved to the satisfaction of the justice ; I think that in this 
case, if there was a sufficient information on oath of a church-rate on which the 
defendant was assessed, and of the demand and refusal, the magistrate had juris- 
diction, and the order was valid ; for why are the magistrates to inquire into 
the merits of the case, and adjudicate upon them, unless their adjucucation is 
to be binding, especially when it may be made the subject of appeal ? If this 
be so, the information is sufficient as set out in the first count ; it shews that the , 
magistrates have jurisdiction ; for the rate is alleged to have been duly made ; 
and no case has been cited, nor can I find any, to shew that the order of a 
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magistrate is not valid if fouxidied on iofonnation vfaich does shew jurisdictiaQ, 
merely because the lofonaatiou is open to the objection oi informalitj in 
making a mixed allegation of fact ana law» instead of staling the facts only: 
I think, therefore, that the first count is good, as far as relates to the principal 
objection. On the other objections I have never entertain^ any doubt : I think 
they are all unfounded. The second was» that it does not appear that the 
churchwardens were authorized to collect and receive, when thev demanded the 
rate ; I think it is sufficient that they were so when payment of the rate was neg- 
lected and refused, which is the offence. The tnird olnection was, that the 
averment of the warrant was defective, because it is stated that it was recited 
as therein recited, without stating what was so recited : enough of the warrant 
would be stated without mentioning the recital It was said, ako, that it was not 
addressed to any one. I think it is sufficiently averred to have been addressed 
to the defendant Another objection was, that the warrant was not avcned 
to have been served areasooahletimebeforetheday (tf tbeappearanoew Ithnl 
it must be assumed that the iustices satisfied themselves upon that point, etho^ 
wise they would have acted unjustly in making the order in the «l^«qT ffft cf 
the party ; and the presumption is always fiivourable to the validly of m 
order. Another objection was, that the atder should be set out vetitimi 
according to the tenour. There are precedents both ways, and there is noaaAo- 
rity that it is necessary. It is not necessmry in an action on a judgmenl ; I te 
not see why it should be so in an indictment on an order. I think it is enoii^ 
to set out the substance correctly. There are still two more objectioos^ ncJAer 
of them of any weight : one, tnat the church-rate is not averred to hare faeoi 
in force when the order was made ; the other, that the warrant was wkboat 
date. As to the first, it is averred that it continued in foroe at the time of 
the indictment, and that the justices found the portion of the rate assessed on the 
defendant to be due to the churchwardens, — averments which are, I tlnnki 
quite sufficient, and the date of the order is in this case quite inmiaterial. 

In JRctV v. Fletcher (13 Law J. 16, M. C.\ a date was necessary to the 
rant of commitment, to describe the time when the imprisonment was to 
mence. For these reasons, I think the iudgment ought not be arrested. 

His Lordship then intimated that he was further instructed by Mr. Baicn 
Parke to pass sentence on the defendant; but, before doing so, he would 
inquire whether any terms could be arrived at wluch would render that counpr 
unnecessary. If, for instance, the defendant was in a situation to pay any mm 
of money, and he would undertake to pay the costs of the prosecution hdmt 
the next assizes, he (Mr. Justice Patteson) thought that the justice of thi 
case would be satisfiea by discharging the defenoant on his personal zceqpii* 
zance to appear and receive judgment in March next. 

The defendant assured his Lordship that he had no means of payiareffB 
a small fine, and he would greatly prefer that the judgment of the Court mould 
be at once passed on him, as the case had now be^i so long hanging over Ins head. 

Patteson, J. — Very well, then; as that is the case, I must infer thai it is 
no use to pass a sentence involving the payment of a fine, and I am obliged, 
by your own option, to pass a sentence in constraint of your personal lihsf^* 
I had hoped that some arrangement might have been made by those wbo( 
to have backed you hitherto, in the belief that the proceediings in this 
were erroneous and invalid, whereby you might at once have been dischaiged} 
but as that is not to be expected, it is my duty to award the sentence for Ail 
offence of which you have been found guilty, and that is, that you be inf^ 
soned for six calendar months. 
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Michaelmas Term. — November 18, 1847. 

(Before Mr. Justice Pattbbon.) 

The Qubek o. Trv Justicks or Lancashire. 
BiTTLET, Appellants, and Ashton-undkr-Lyne, Respondents. 

Appeul-^Mim damm D kereti&n vf SarioM-^Wken not mnreind, 

Wkm ikt SMiiom refute to he&r ttn appeal, upon an errrmaom suppoHtUm that they have no powor 

at kear, the Court wiil framt a mamdanuu eommandmp them to hear, oUkough if th^ hid 

emercUed a iucretum upon the mhjett, it woe eompeteni to them to haoe r^fueed to hear it. 

^m order of removal wae made on the 2nd f^ September^ 1846,/»r the removal ^f a pauper t nm 

mofiee qf appeal wae eerved, but an appeal wot entered, and retpited at the following Michaehnoi 

B m tl onii and at the enemng Spiphmg Seeeione an e^HeoHon wot made bp the e^^Uaniefir a 

fmther reapite to the JBaeier Seeeiona, on the ground qf their wet having obtained a materki 

eeiinete until too late to serve their gromede qf appeal for the then eeeeionM. No notice of a^^peai 

having been eerved, the Seseiont directed the application to be postponed for a few daye, in order 

theii the retpendente might be it^ormed qf the qjfplication. On the reepondente aecordingtg 

a ppe a ring, theg olgeeted to the appeal being respited, on the groand thai the Court had no pcmet 

to retpite ii,mno notice qf tgppeaihad been given: but it wae ultimatelg agreed bg all partiee 

that the appeeiehould be respited onptqfmenl qf the coete qf the dag, without pr^puUce to the 

otjection taken kg the reepondente. Due notice and grounds qf appeal were given for the nejti 

aeeehne, and en the tgtpeal coming on for trial, the reepondente raised again the same obfeeHon^ 

eeJUch the S ess i ons thinking supdent, d i emisssd the appeal:^- 

JSetd, on motion for a mandamus to hear, that it was competent to the Sessione to haoe r^/usedf or 

not to retpiU according to their discretion {but as they had refused to hear the appeal, on the errom 

moue ground that they had no power to hear H, and as it appeared that they would have fitrthef 

respited it if they had thought that they had any power todoeo, they were wrong, and the ruh 

IN a former Term, Pashiey obtained a rule calling upon the justices of Lanea^ 
ahire to shew cause why a mandamua should not issue directing them to 
enter continuances and hear an appeal between the township of Butley, in 
Cheshire, and the parish of Ashton-under-Ljne, in Lancashu^, touching aa 
ondkr for the removal of Elisabeth Leonard and her three children. 

Thmnsend shewed cause. 

Pashtey^ in support cS the rule. 

The following cases were cited :— Aejr. t. The JusHcesaf Montgomeryshire 
(14 L. J. 142, M. C.) ; Reg. v. The Justices of Somersetshire (S B. C. R. 6S ; 
8 New Mag. Cas. 178 ; 2 New Sess. Cas. 64S) ; Seg. ▼• The Justices of London 

a New Mag. Cas. 548 ; ft New Sess. Cas. 410) ; Rea v. KimboHon (6 A. &E. 
B; SNolan, Sld^SS^O- 
The facts and arguments are fully referred to in the judgment. 

Cur. adv, vult. 

Patteson, J. — ^I'his was an application for a mandamus to enter continu- 
ances and hear an appeal. The lacts appear to be simply these : — There was 
an order of removal on the Snd of September, and that was sent to the over- 
seers of the parish to which the pauper was to be removed on the 5th. It 
appears they did not take advantage of the Act of Parliament, or ffive any 
answer ; accordingly the pauper was actuallv removed on the S6th. Tnere was 
time enough, as the sessions were on the 19tn of October ; but the parties were 
not bound to do so unless they thought fit. They did not, but entered and 
respited an appeal at the Michaelmas to the Epiphany Sessions. So far all was 
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right and correct. Then it appears that, without any notice to the opposite side 
of appeal, or the grounds of appeal, and without any notice that they intended 
to make a fresh application to the Epiphany Sessions, they applied to the 
Epiphany Sessions on the first day, to nave a r^ite till the Easter Sessions, 
and that they did on the grounds stated in the afndavits, by which they shewed 
that the pauper, a married woman, had been removed to her maiden settlement; 
that her nusband had absconded, and they were not able to find where he was; 
but various inquiries were made ; but still they did not take out any warrant 
against the man tiU the 1st of December, and he was not apprehended till the 
24th, too late to give notice of appeal to the Epiphany Sessions. The Court 
of Quarter Sessions appear to have thought it was not reasonable that thej 
should respite the appeal, unless they had an opportunity of hearing the objec- 
tion made on the part of the respondents. Now, I apprehend that tne Court of 
Quarter Sessions, at the Epiphany Sessions, had a perfect nght, if they thouj^ 
fit, to further respite the appeal till the Easter Sessions. Tiiey had the powa^ 
but were not bound to do it unless they thought fit ; it was not a matter rf 
right on the part of the appellant, but of discretion for the Court. The Coort 
thought it was not reasonaole to make the order without hearing the other ifk, 
and directed notice to be given to them. It was urged, on the part of At 
respondents, that the Court had no power to adjourn the appeal, becHneno 
notice of appeal was given. It appears they discussed the matter, and^tfts 
discussing the affidavits, they came to the conclusion by consent of all pordei; 
it is so stated, and the appeal was respited until the following Easter Sessionii 
on payment of the costs of the day, and that that should be without prejudice 
to taking the same objection at the Easter Sessions, as they were tfaea taking at 
the Epiphany Sessions. Then came the Easter Sessions, and tfaen it appears, 
between these two sessions, notice of appeal was given, and every thing was 
quite right, if the appeal should be respited. Then came the Easter Sesaons, 
and it was urged, on the part of the respondents, that notice of appeal was 
only given on the SOth of March, and it was argued that the Court had do 
authority to respite. The Court were of that opinion, and accordingly refuted to 
bear it. I have looked into all the matters, and it appears to me that I must take 
it that the Quarter Sessions, at the Epiphany Sessions, were willing, in their dis- 
cretion, to respite the application further till the Easter Sessions, but entertaiiied 
a doubt whether they had the power, because there was no notice. I apprehead 
they had that power, although tnere was no notice ; and I think the circumstflMBi 
shew, that if they were satisfied they had, they would have exercised their &* 
cretion by respiting ; and I think it is clear, also, that at the Quarter SeaaM 
no question was raised as to discretion, but as to their power, and thevefinc 
the Easter Sessions have determined wrong in imagining they had not powcii 
which they clearly had. I think the rule for the mandamtia must be made 
absolute. 

RuleabmUi. 
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BAIL COURT. 

Michaelmas Term. — November 22, 1847. 

(Before Mr. Justice Pattbsom.) 

The Queen, on the Prosecution of Rogerson v* Geimshaw. 

for a borough, appomied under tkeb Sc6 Wm. 4, e. 76, t. 62, it not a corporate officer 

within the meaning of the 9 ^iifM, e. 20. 

JO WARRANTO information having been filed against Mr. Grim-' 
haw, for exercising the ofBce of coroner of the borough of Wigan, 
issues were joined, which were afterwards tried, and a special, verdict; 
3een found ror the Crown, judgment was given by the Court upon two 
ssues for the relator, and the usual entry was made that the relator 
recover his costs of the defendant. On the taxation before the Master 
rown Office, it was objected, on the part of the defendant, that a borough 
, not being a corporate officer within the meaning of 9 Anne, c. 20, (a) 
tor was not entitled to any costs from the defendant. The Master, not 
atisfied upon the point, stayed the taxation, in order that an applica- 
ij^t be made to a judge upon the subject ; upon which, application was 
i Mr. Baron Piatt, who referred the parties to the Court, whereupcm 
f obtained a rule nisi to set aside so much of the judgment as awards 
be paid by the defendant to the relator, and to stay the taxation ; against 
ule 

In and Pickering shewed cause. — Prior to the passing of the Municipal 
tion Act, 5 & 6 Wm. 4, c. 76, the Mayor of Wigan was, by charter, 



first section of that Act is as follows : — 

divers persons have of late illegally in- 
QselTes into, and have taken npon them* 
ecute, the oflBces of mayor, bauiifs, port- 
d other offices within cities, towns cor- 
ronghSy and places within that part of 
ain called England and Wales; and 
. offices were annual offices, it hath been 

difficult, if not impracticable, bv the 
in being to bring to a trial and deter- 
:he right of sac£ persons to the said 
Un the compass of a year ; and where 
( were not annual offices, it hath been 
nilt to try and determine the right of 
IS to such offices before thtj have done 

in their said offices pr^ndidal to the 
er, and good government within such 
8 corporate, boroughs, and places wherein 
respectively acted. And whereas divers 
ko had a right to such offices, or to be 
r freemen of such cities, towns corporate, 
or places, have either been illegally 
of the same, or have been rufused to be 
terete, having in many of the said cases 
smedy to procure themselves to be re* 
idmitted or restored to their said offices 
ss, of being burgesses or freemen, than 

mandamuSf the proceedings on which 
atory and expensive, whereby great mis- 
already ensued, and more are likely to 
: timely prevented : For remedy whereof, 
df that from and after the flrat di^ of 



Trinity Term, 17 11 > where any writ of mandamue 
shaU issue out of the Court of'^(Xueen*8 Bench, Uie' 
Ck)ttrts of Sessions of counties palatine, or out of any 
of the Courts of Grand Sessions in Wales, in any of 
the eases aforesaid, such person or persons who, by 
the laws of this realm, are required to make a rttum 
to such writ of maiuteiitiiff, shall make his or thdr 
retorn to the sidd writ of mandamtu,** 

Section 5 enacts, *' That from and after the said 
first day of Trinity Term, in case any person or per« 
sons against whom any information or informattona 
in the nature of a 9110 warranto shall in any of the 
said cases be exhibited in any of the said otartit 
shall be found or adjudged guilty of an usuipatiQii 
or intrusion into, or unlawfidly holding and eze«- 
cuting any of the said offices or franchises, it shall 
and may be lawful to and for the said Courts respec- 
tively, as well to give judgment of ouster agunat 
such person or persons, of and from any of tM tsid 
offices or franchises, as to fine such person or per* 
sons respectively, for his or their usurping, intrud- 
ing into, or unlawfully holding and executing any 
of the said offices or franchises ; and also it shall 
and may be lawfnl to and for the said Courts re- 
spectively to give judgment that the relator or 
relators in such information named shall recover 
his or their costs of such prosecution ; and if judg- 
ment shall be given for the defendant or defendants 
in such information, he or they for whom such judg- 
ment shall be given shall recover his or their costs 
therein expeuM against such relator or relatorfy 
such coats to be levied in rmaoaer aforesaid." 
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cofrofoer of the borough. That Act, however, puts an eod to the old ofisH*^^^^ 
coroner in such cases within its provisions, and provides, by sec 68, ^TlMtnkc^ 
council in every borough in which a separate Court of Qoaiter Sesaons of ik Iv^ 
Peace bhall be holden, as is hereinafter provided, shall, within ten days ndP^^ " 
after the grant of the said court shall have been signified to the ooundlofni 
borough, appoint a fit person, not being an aldennan or oouncillar, to beoonv 
of such borough, so long as he shall well behave himispif in his office of oo» 
ner," kc So that the present office of coroner in Wigan is regulated hjik^ 
Act, and the question is, whether or not he is a oarpomte officer^ wisfamtk^ 
meaningof the9 Anne, c. 20. There is no case precisely in point ; butitappoB 
that two thin^ must concur to bring tbeoffi<3e within the Act : — IsL Theofe 
must be one in a corpoiation ; and, Sndly, it mast be a c mptJiate office, lb 
office in question comes within both these conditions ; the ooroner is appGabd 
bj the council for the purposes of the borough ; he r e oave g his renrnnenda 
from the boroudi fund. In Bex v. WUUams (1 Burr. 402), the Court bdi 
that the judo^ of a borough court of record was not within the Act. So akiii 
Re» v. WaUis (5 T. R. 375), as to the constable 6[ Knniii^ham ; sad ii 
Rem V. Hall (I B. & C. 2S7), in which the office was that c^v^^trar aid dsi 
of the Court of Bequests in Bristol ; Had'm Rem v. IPKag {5 'R.hCSU^ 
where the office was that of bailiff, but not of a town corpante. InaUdKai 
cases, which were cited by the other side on movins for the rule^ it is (MflM 
that the offices were not corporate ones» and, therefofe, not within the Aei;VM& 
the office of coroner stands upon a different footing. It is dear that the ofBft 
of recorder is a corporate office, and a coroner appears to be eqnallj such ; Ui 
duties are all municipal, being appointed and jMud by the coimrfli and by the 
1 Vict c 68, obliged to lay his accounts befiire that body. 

CowUng, in support of the rule. — ^The office ot a borou^ oofonor is not % 
corporate office. It is not even compulsory upon the ccxpocatian to asppQiil 
one; and if they neglect to appoint, the county coroner, by aecMioCthefiltS 
Wm. 4, c. 76, nas jurisdiction. So that the corporation is complele wkhtut 
such an officer ; nor is there any borough coroner to be appointed, unless these 
be a^^rant of quarter sessions; the assistance, therefore, of a coroner in a 
muniapal borough is an accident, and is consequent upon a giant of qimlv 
sessions. Nor need the coroner be a member of the corporatiQn at dIL 
inasmuch as the council may appoint a perfect stranger to the borough to ikt 
office, and he is appointed for life. His duties, moreover, shew that he iiMCa 
corporate officer ; he is to hold inquests generally ov^ the distiicty ol ^ 
merely upon the bodies of corporators. ISs duties are alto^ther uncoBOBdei 
with the corporation, but must merely take place within its limita ; but bf 
see. 68 he is to make a return of the inquests held by him, to one d[ the 
taties of state. He is,in fact,anofficerof the Crown, and not of the oorpoE 
If the appointment by the council constituted him a corporate officer, polkeosn- 
stables would be sucn, for they also are paid out of the borough Hind; so^ alflb 
a rector, appointed by the council, or a schoolmaster. The cases cited ibev 
that it is not because an office is connected with a corporation that it is, thoe- 
fore, a corporate office ; but there must be corporate duties attached to it 
Rex V. Rtchardson (9 East, 469) may also be dted. The judgment d 
Bay ley, J., in Rem v. M'Kay (5 B. & C. 640), points out the principle of A 
the cases. 

Cwr. ado. ouflL 

Fatteson, J. (22nd Nov.). — I have looked at the Acts of Parliament, jod 
at the cases bearing upon this subject, and, whatever question there may fasvr 
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formerly, in respect of the coroner of Wigan being a corporate oflScer, fipom 
circumstance of the mayor holding that office under a charter, it is not 
"^^^toial to inquire into ; indeed, a difficulty on the subject could not very well 
^cve arisen, as the two affices were united in the same person. The Municipal 
^corporation Act, however, destroyed the character of the old office of coroner 
^l>oroughs,for it pnyvided that, where there were no quarter sessions, the county 
^Oroners should act ; and that, where there are quarter sessions, a coroner is to 
i^ appointed by the town council. It seems to me that the coroner, although 
l^tid by the corporatiaii, is in truth an officer of the Crown, and not a corporate 
^MBoer; his duties have reference to the Crown and not to the corporation. 
jthtj therefore, bemg a corporate officer, I think the rdator is not entided, 
ilfebder the 9 Anne, c. SO, to his costs. 
' Rule absolute. 

r. W.8. 



COURT OF QUEEN'S BENCH. 

Michaelmas Term. — November S5, 1847. 
The Qit£bi7 v. The Town Council of Lichfield. 

A ruk nimfar a cmOormi to Mmg up a e^rtiun order /or payment to A. B, wis obtam&d agdaut 
the town eotmeU qf the city <md borough qf Lichfield, but notice wat directed to be given ie 
A. B. The ruk woe dieehargedwith coete to be paid to the drfendanti .-— 

JBdd, thai A. B., wAo hade^mMgmetrmeted cotmteij wae entHkd to Me eoite. 

COLE moved to set adde a rule for an attadiment which had been made 
absolute in the ordinary way at the beginning of the Term, for the non- 
Eyment of certain costs due to Mr. Edgington. The rule niei was directed 
the town council, but the Court directed notice to be given to Mr. Edging- 
toD. Notice was accordingly ^ven, and he appeared and shewed cause ll^ 
SflPerent counsel from those who appeared for tlie town council. After argu- 
WBt, the rule was discharged with costs, and it had been drawn up as discharged 
widi costs to be paid to the defendants, and the Master had taxea Mr. Edgmg- 
1*8 costs separately. Those due upon the allocatur to the town coundfhad 
paid, but not those due to Mr. Edgington ; the party moving for the 
ttfle contending that he was not entitled to them, not being a defendant. Tbe 
JtwAe for an attachment had accordingly been granted. It is submitted that 
JSihough the Court might have expressly ordered costs to be paid to Edgington^ 
jet the general form of discharge, with costs to be paid to the de^ndant^ 
meant only those who were actually defendants by the rule. In ejectment, 
nolaces were often served upon di£ferent parties, but they were not, thereby, 
taiade defendants. 

XiOBD Denma*n, C. J.— Mr. Edgington surely had a peculiar interest in the 
inatter, and was, in truth, the defendant. 

Ruk refused^ 
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COURT OF EXCHEQUER. 

Michaelmaa Term.^^Nwember 10, 1847. 
Baddeley, Clerk, v. Gingell. 

Local Pamng Act — Bating — Metropolitan Paving Act — Conttmetion qf term ** wiikim" 

Commitsionere of paving have power to aetett the occupier qfa home in a court, with an enirmuek 
it tolelyfrom one etreet, in the eame wag as \f it were a houte a little distance back from fli 
street, with a garden in front, and the same, or any number qfsueh in the eowrt^ art Usikfi 
such rate, 

THIS was an action of debt for lOZ. 14s., brought by the plaintiff as dol 
to the commissioners for carrying into execution two Acts of Parliament, 
respectively passed in the 11th and 57th years of Geo. 8, for pavin? H^ 
Street, Whitechapel, and the metrojx)lis at large, as so much money aue aod 
owing by the defendant to the plaintiff, as such clerk, by virtue of these Acts. 

The defendant having pleaded nunqtuiin xndeHtatuSj and issue beiDgjamed 
thereupon, a case was afterwards stated for the opinion of this Court, with the 
consent of the parties, by an order of a learned judge. 

The case set forth the 11 Geo. S, whereby certain commisaionen w^ 
authorized to pave, clean, and improve High Street, in the parish of St. Mary, 
Whitechapel, and to cause all the houses within the said street to be num- 
bered, to defray the costs of which works, they are authorized, once in every 
year, or oftener if need be, to make, lay, and assess on all md every person 
Holding, inhabiting, occupjring, possessing, or enjoying any hoases, shops, ware- 
houses, cellars, vaults, or other tenements within the said street, sudi competent 
sums as they shall from time to time think fit. In the 67th year of Geo. 8, 
a general Act (chapter 29) was passed for paving, &c., the streets of the metro- 
pedis, which, after various recitals as to the state of the streets, and the want of 
funds to improve the same, is made to extend to all the metropolis within the 
weekly bills of mortality, &c. It then empowers the commissioners thereiuider 
to make certain rates for the purposes of the Act, in lieu of those appointed by 
the local Acts, which shall be laid on all persons occupying any Douses, kc^ 
situated or being within any of the streets or places within the said pamfttti 
or other district, which should be equal and lust rates. It also authoiiieitlie 
commissioners to number the houses within the streets and other public plaoa 
in the respective district ; and empowers them to sue and be sued in the oame 
of their clerk, for the time being, by action of debt, in any of the courts of 
record at Westminster. The case then finds that the part of High Street, in tbe 
first Act mentioned, was within the weekly bills of mortality, and is paved, and 
under the jurisdiction of the commissioners; that, after the passing of the said 
second Act, the commissioners, therein named, re-paved High Street, and have 
from thence hitherto continued to keep it paved, repaired, and cleansed, as bj 
that Act required. 

The case then states that, long before the making of the rate in questioo, 
there was, to the north of High Street, and communicating with the said strtft 
by means of a covered gateway, a large yard, called the Kent and Essex Yaid, 
around and within, and opening into which, long before the making of tbe 
said rate, there had been erected houses, &c. That the yard, with the excep- 
tion of the gateway, and all the houses, &c., in it, lie at the back of seveni 
houses^ which front the High Street, are unconnected with the said yard, txC^ 
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and are duljr rated in the said rate. The defendant has occupied certain of the 
houses in this yard for twelve months before the rate was made. The entrance 
into the yard is through carriage-gates, and along a covered gateway. The 
gates open internally into the yard, and the gate posts abut upon the foot- 

Savement of High Street. Tne gates are usually closed at night by the 
efendant, who keeps the key. The gateway is covered over by the nouse 
No. 115, in High Street, which stands m the straight and direct line of, and 
abuts and fronts upon, that street, and is duly rated in and by the said rate, as is 
also No. 114, which stands next to the gateway, and in the line of the steret. 
The commissioners have paved and repaired the street, for one hundred yards on 
each side of the gateway ; but the approach to the gateway is paved like an 
ordinary carriage-way, and the occupiers of the houses, &c. of the defendant 
necessarily use the High Street in going to and from the premises of the defendant 
in the said yard ; no part of which has ever been paved by the commissioners, 
nor have they at any time carried any of their powers into execution in the said 
yard, none of the houses within it having ever fix)nted the street. On the SSnd 
of November the commissioners made a rate of lOd. in the pound on the pro- 
perty of the defendant in this yard, amounting to lOZ. 14s., and also on all the 
Othei: occupiers of property within the yard. The case then states a demand 
and refusal, and raises the question for the opinion of the Court, whether the 
defendant, under the aforesaid Acts, or either of them, is liable to be rated for, 
or in respect of, the premises occupied by him as aforesaid, and mentioned in the 
said rate, or either part thereof, and in respect of which he is rated or assessed 
in the said rate as aforesaid. 

Sir F. Tkeaiger appeared on behalf of the oommissionera, and contended that 
the defendant was liabie* The entrance to the place in question was by a gateway, 
of which, by night, the defendant had the key, and was situate between 114 and 
115 in the High Street of Whitechapel. If the defendant was liable to be rated, 
the plea was to be withdrawn, and judgment entered for the amount of the 
assessment, 10/. 14s. ; if not, a nolle prosequi was to be entered. The question 
was very important to all commissioners of paving, as well as to owners and 
occupiers of in-yards like the present. If the defendant in this case is not so 
Hable, he is exempt altogether from all paving-rates, notwithstanding he has 
the full benefit ana advantage of the Acts of Parliament, and improvements 
occasioned under it by the commissioners. There can be no reason why he 
should be exempt, because his house or houses are situate in a yard behind, 
with an entrance from the street, any more than a house, with a small garden in 
fi!t>nt, having a gate leading into the public highway. Where can be the dis- 
tinction ? It may as well be said that Burlington House is not in Piccadilly, or 
Northumberland House, at Charing Cross, in the Strand. No house is literally 
in the street, it abuts on it or adjoins it, and the whole question for the decision 
of the Court will be upon the word "within'^ in the Act of Parliament. There 
18 no other entrance to the yard in question, except from High Street ; and the 

Question is, whether it is not in High Street, within the meaning of the Act of 
Wliament. [Rolfe, B. — Nobody lives in a street, but in a house abutting 
on a street ; the case was, I think, much discussed before Lord Cottenham, in 
Newton v. Lucas (6 Sim. 54; and 1 Myl. & Cr. 391).] Many public 
buildings, such as chapels, &c., do not come flush up, yet they are in the 
street. 

JButty contr^. — These Acts of Parliament should be construed strictly. Many 
extreme cases, supposed to be analogous, may be put, but it is unnecessary to 
answer them. The question here appears to be one rather of fact than law, 
[ Aldebson, B., referred to the judgment of Holroyd, J., in Doe v. Roberts 
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(5 B. & Aid. 407). '^ If there bad been an openiog fixun the High Street to thae || 
two cottages alone, they would clearly be in the street, and I can see no dife 
ence from the circumstance of there being other houses in the court.^] Tbm 
is no power given to the commissioners to go into the yard to remove culi 
placea there, or number the houses, because it is not in the street. If anotkr 
opening were to be made from another street, having a separate entrance iati 
tne courtyard, then it may be liable to two assessments, if UaUe to this. Paidr. 
James (1 Q. B. 832) is applicable to this case, and an authority in favour rf 
the defendant ; there, by stat. 5 & 6 Wm. 4, c. 18, £h: paving, lightine, h^ 
(among other places) the Liberty of Safiron Hill, Hatton Garden, and El|f 
Rents, in Middlesex, the inhabitants of the liberty entitled to meet in vesdji 
or other public meetings, were empowered to elect oommismonera, who were to 
have the sole superintendence of the paving, lighting, and preventing uuisttoi 
and obstructions in the sevaral ^< squares, streets, lanes, courts, ways, foot-wi9% 
carriage-ways, passages, and places'^ within the liberty: the oommiasiaDai 
were empowered to pave and re[)air all the ^^S(|uares, streets, plaoea,^ te 
within the liberty : power was given them to kght the squares, &&, and 
to set up lamps and other works for lighting, but not to affix them to mi 

Erivate premises without leave : the commissioners were authorized to rateeiOT 
older and occujpier of land, &c. in the liberty, for the purposes of the Act, an 
they were enabled, at their option, to act under the powers oonferred by dus 
Act, or those given by the Metropolis Paving Act, 57 Geow 8^ c S9. Bf 
Place, Holborn, was within the liberty ; its ^te was formerly that of the BidicD 
of Ely^s palace, but became vested in the Crown, and was aftorward^ in 177i^ 
conveyed (by the Ixnrds of the Treasury), under an Act of FadBunen^ Id a 
private person in fee; and houses were built upon the site, witk a canii^ge-way 
and foot-ways between them. The foot-paths are paved, and the carriage-waj 
gravelled, by the inhabitants, voluntarily, and at their own expense, and weit 
so from the time that the houses were built. The ways were never repaired by 
the public, nor in any manner dedicated to the public use. Ely Place oommii* 
nicates with public thoroughfares by gateways, formerly entnmces to the 
palace; the inhabitants close the gates at night, and at other times whea 
they think fit ; and porters, employed hy them, keep out objectionable pefscBS* 
The gates are generally open in the daytime ; and the public pass in aiid oal, 
but have no right of way. The inhabitants pay poor-rates (f(Hr the liberty) sail 
sewers-rates ; and the Court there held that Ely Place was not a ^< square, stM^ 
or place,^ &c., which the commissioners for the liber^ could assume jundi^ 
tion to pave under stat. 5 8c 6 Wm. 4, c. 18, or stat. Si Geo. 8, c. 89. Jbamg^* 
Warne (14 M. & W. 199) was indirectly in point also; so that, neither in 
nor on account of any benefit conferred upon the defendant, are these 
within the meaning €« the Act. 

Sir F. Thesigefj in reply. — The last case dted, of Daoey v« Wamey has no 
bearing on, or application whatever to, the present* Paid v. Jasmm is not 
rightly comprehended by the other side ; if that be looked at, it will be Csund 
to be m favour of the rating here. Lord Denman'^s judgment was, ^^ There is 
no doubt upon this case, that Ely Place is private, just as much as if it bad 
remained a bishop^s palace.^ The commissioners, therefore, would have no 

Sower, nor could they assume jurisdiction to pave a private place like thit 
escribed. As to the hardship of defendant's liability to two separate district!) 
that is expressly provided against by sec. 29 c^ the general Act; but the 
defendant desires and contends for exemption from ail liability. 

Pollock, C. B. — ^The defendant's property in this yard is liable to be rated 
by the commissioners, as being ^^ witnin High Street,*^ though the Act would 



have been more dear if it bad spoken of <^ places connected witb Higb Street.** 
Tbe wbole appears to me to turn upon tbe word " witbin ;^ wbether this yard, 
under tbe circumstances, be witbin tbe street, witbin tbe meaning of tbe Act 
of Parliament. It could not be tbat tbe intention of tbe legislature was, tbat 
8ucb property sbould go unrated, wbile its owners enioyea benefit from tbe 
works of tbe commissioners. If any benefit is derived, it is enougb ; tbe degree 
18 no test of liability. It is difficult to give to tbe word ^ witbm^ a meaning 
wbicb would be applicable to ever^ species of property in tbe Acts ; but giving 
it a general and ordinary construction, I tbink tbese bouses are within the High 
Stieet in tbe sense meant by tbe legislature. If there was but one bouse in me 
yard, it would be liable, and why not several ? They have a frontage to tbe 
street, though a small one, and the only access to them is through tbe street. 
If they are not witbin Higb Street, they are witbin no street at sSl. What are 
they ? They have no name, and would escape all taxation, though they derive 
Ihe benefit, for tbe defendant has clearly some benefit from tbe pavine, and, 
sharing tbe benefit, be ought to bear part of tbe burden ; it may be £at tbe 
commissioners have no power to get the bouses numbered, which, it was said, 
they may be, if witbin tne street ; but, for tbe puniose of bring rated, if tbe 
projperty has a frontage in the street, it is liable. I think, after looking at one 
douDt and tbe other, Sie Act intended that this should be rated. 

Parks, B. — ^I am of the same opinion. Tbe words in tbe Act are not to be 
construed in their strictest sense, but witb tbe ordinary meaning which is usually 
attached to sinular expressions; as when a person lives in a bouse abutting 
against a street, it is said be lives in tbe street, as bis entrance to it is from the 
street ; and it is the same here ; whether it be a yard and a number of bouses, 
or only one house, it is just as liable to be rated under the Act ; tbe liability 
in any case is in consequence of the Act being of some benefit to tbe street : the 
party heie derives a oenefit from the improvement of tbe road, and it falls, I 
think, witbin the meaning of the Act. My judgment is founded on this, that 
if it had been one bouse, neld by one occupier only, witbin the yard, it would 
have been liable to be assessed, and it can make no difierence tnat the yard is 
occupied by several. 

Aldbrson, B.-— I quite concur: it cannot be within tbe Hi^b Street, 
literally. It appears to me to be within the intention of the Act^ and if it had 
been one house, it is perfectly dear it would be liable ; if it had a tunnel to it, 
it would still, in fact, be in the street. Mr. Justice Hoboyd's judgment, in 
Doe V. RobertSf is in principle quite right. 

fioLFE, B. — If the frcHit of Northumberland House were to be pulled down, 
asad shops built, leaving a gateway, would it not still be in tbe Strand ? It 
may as well be said that Burlington House is not in Piccadilly, as tbat tbese 
houses are not in Hi^b Street, because they stand back in an cpen yard, and axe 
amroachable only by one gateway from that street I think this property is 
doBirly rateable under tbese Acts, as being witbin Hi^h Street. 

Jwymentfor the plaintiffi 

JrLj3» 



f^ MAGISTRATES* CASE3i M. T. 18i7. 

liert 
krou 
rkicl: 

COURT OF QUEEN'S BENCH. f^'^ 

Michaelmas Term. — November 10, 1847. 1^.' 

The Queen r. The Inhabitants of Mylor. 

Appeal againtt order of removal— Examinatiofu — Copy qf documente — What to ^ tetiU 

appellant parish — Ground (^appeal. 

An examination in support of an order (^ removal shewed a settlement by hiring and eermu I 
then shewed that the pauper had been removed to the appellant parish by a former onkr,«IM 
was produced, and which had not been appealed against. No copy of that order was stsdt^9i 
appellant parish ; but the appellants appealed against the order before thertmowU qftkepitfm, 
and delivered the following ground qf appeal: ** That no copy or extract qf the prieroHtri 
removal, mentioned in the examinations, had been sent to them :" — 

Seld, that the omission to send a copy of that order was a good ground qf appeal : thai tit #e. 
tion was properly taken; and that the respondents were not at liberty to go into epidenee sfmi 
settlement upon the trial qfthe appeal. 

UPON appeal against an order of two justices of the peace of thebava^ 
of Penryn, in the county of Cornwall, dated the 10th day of December, 
1844, for the removal of Joseph Symons and Johanna his wife, and tbdr 
three children, from the borough of Penryn to the parish of Mylor, in Core- 
wall, the Sessions confirmed the order, subject to the opinion of the Court d 
Queen's Bench on the following case. 

The pauper, Joseph Symons, in his examination before the removiog justicesj 
stated as follows : — " I am fifty-two years of age, or thereabouts. When I 
was about fourteen years of age I was employed by Mr. WilBam Pellowe, 
then of Carvinick, in the parisn of Mylor, in the said county of Cornwall, 
gentleman, as a weekly servant in husbandry? at the wages of 4s. per week, 
which was afterwards raised to 5s. per week. I continued in such employ 
as such weekly servant as aforesaid, for about three years and a hidf; 
but my place of rest during that time was in the said borough of Femyn. 
At that time one John Jenkin, who lived as a yearly servant with the 
said William Pellowe, in his house at Carvinick aforesaid, was disdiuum}, 
and I, bein^ then unmarried and without children or child, was taken mto 
the house of the said William Pellowe, at Carvinick aforesaid, in the pboeof 
the said John Jenkin, upon the same terms, viz. 14/. a year. I mkied 
with the said William Pellowe, in his house at Carvinick aforesaid, at jeiily 
wa^s, to the best of my knowledge not quite twelve months. There was 
no interruption in my service with the said William Pellowe between the dine 
of my being employed by him as a weekly servant and my bein^ taken into 
the house at Carvinick aforesaid, as a yearly servant as aforesaid. In the 
month of September, 1832, I was removed with my wife and children, by 
an order of justices, from the said borough of Penryn to the said pariili of 
Mylor, from which there was not any appeal.^ Then followed the examinatioo 
of John Williams, justices' clerk, who stated : " I have been for many ye«» 
and still am the clerk to the justices of the said borough of Penryn. I,» 
such clerk as aforesaid, took the examination of the said Joseph Symons, <■ 
the 10th day of September, 1832, before John Arthur, Esquire, the tta 
mayor, and Edward Hodge, Clerk, then the deputy recorder of the sad 
borough, two of his then Majesty'^s justices of the peace having jurisdiction is 
the said borough, touching the place of the last legal settlement of the said 
Joseph Symons; and I, as such clerk as aforesaid, made out an order fcr 
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the removal of the said Joseph Sjmons and his wife and family from the said 
borough of Penryn to the parish of Mylor, in the said county of Cornwall^ 
which order was signed by the said John Arthur and Edward Hodge, as such 
mayor and deputy recorder as aforesaid, in my presence, and which said order 
I now produce.^ Edward Tregaskis, in his examination, stated that in the 
year 1832 ^' I was the assistant overseer of the said borough, and had to 
perform all the duties appertaining to the office of overseer. That on the 
13th day of December, in the year last aforesaid, I, as such assistant overseer 
as aforesaid, removed the said Joseph Symons, together with Johanna his wife, 
and Mary Ann, John, Elizabeth, William, and Thomas, their children, by 
virtue of an order bearing date the 10th day of September, in the year last 
aforesaid, which order purported to be signed by John Arthur, mayor, and 
Edward Hodge, deputy recorder, from the said borough of Penryn to the 
parish of Mylor, in the said county of Cornwall ; and that I, as such assistant 
overseer as aforesaid, delivered them to Robert Rundle, then one of the over- 
seers of the poor of the said parish of Mylor, together with a duplicate of the 
said order.^ The following, amongst others, was a ground of appeal : That no 
copy or extract of the alleged order of removal of the said Joseph Symons and 
his family, mentioned in the examination of John Williams, ana therein stated 
to have been produced before the removing justices, was sent with the 
examinations to the appellants ; who thereupon insisted that the respondents had 
no right to enter into their case at all. The Court of Quarter Sessions 
reserved the point, heard the appeal, and confirmed the order, subject to the 
opinion of tne Court of Queen's Bench thereon. Should the Court be of 
opinion that the objection was fatal, then the order of Quarter Sessions to be 
quashed ; otherwise, confirmed. 

Pashley, in support of the order of Sessions. — ^The objection is, that the 
respondents had no right to enter into proof of any ground of settlement 
whatever, because no copy or extract of the order of removal mentioned in 
the examinations was sent therewith ; but surely that cannot be sustained. 
Suppose the examinations shewed a settlement by every head of settlement 
known to the law, but the overseer also added that he had a letter from the 
appellant parish admitting a settlement, and that letter was not sent, could 
the respondents be precluded from giving any evidence of a settlement on that 
account? 

Lord Denman, C. J. — They were stopped from proving the hiring and 
service, because they could not prove the order of removal, which they did 
not want. Why should they have been stopped? 

ilf. Smithj control. — The 79th section oi the Poor Law Amendment Act 
has not been complied with. That requires the examination to be sent ; and 
this Court has held that ^^ examination means the whole body of evidence 
adduced before the magistrates. (Reg. v. Ouiwell, 9 Ad. & E. 886.) There the 
respondents sent all the examinations, upon which the magistrates adjudicated ; 
but the Court held that they were bound to send all that had been taken, 
whether the adjudication proceeded upon them or not. In Reg. v. East 
Rainton (14L. J. 135, M. C. ; 1 New Mag. Cas. 3S7), that doctrine was extended 
to the sending of all documents produced before the removing magistrates ; 
there the omission to send a copy of a deed was held fatal. R^, v. Brixham 
(8 Ad. & E. 375) also shews the necessity of a strict compliance with the 79th 
section of 4 & 5 Wm. 4, c. 76, and that the non-compliance is ground of 
appeal ; and Reg. v. Wellington (1 New Mag. Cas. 431 ; 2 New Sess. Cas. 176) 
is expressly in point ; for there the respon(fcnts were held to be not entitled to 
be heard on the trial of the appeal^ because no copy of a prior order of 
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removal, which had been produced before the removing magistrates, im 
sent with the order, although the examination disclosed other giouo^ of 
removal. 

LoED Denman, C. J.— -That seems to decide the present case. 

Pashley. — R. v. East Rainton is the only case in which the matter was 
much argued ; and there the onl^ ground of removal disclosed by the exand- 
nation, was that to which the evidence kept back applied ; and Coleridge, J., 
tiiere observed that the Court only meant to say'tfiat the document must lie 
sent. The reason of this objection is, that, by omitting to send some part of 
the evidence, the rest is made insufficient to shew a settlement, and it if 
difficult to see how any copy which the parties choose to send can aflect die 
evidence unless it be taken down by the magistrates. Here all that appears n^ 
that a magistrates' clerk described a certain order, and that th^re is abtmdnt 
evidence of settlement independently of that. In Reg. v. Latehford (6 Q. B. 
567; l/.New Mag. Cas. 147) it was held that the respondent maj idy oo 
every part of his examination, and the receipt of illegal evidence, though it 
will vitiate the particular examination, will not defeat the order, if suffdeat 
legal evidence remains to support it. (Reg. v. EcelesaU Bierlow^ 11 Ad fr £ 
607 ; Reg. v. Tethuryj ib. 616, a.) Reg. v. Outwell only decided tibtf the 
term <* examination,^ used in the statute, means every thing taken down by the 
magistrates as an examination; and this cannot include documents, hecaue 
they are frequently not in the possession of the respondent parish. At the 
most, therefore, copies only can be required as a condition ; and tboee eopiei 
ought to be taken down by the magistrates. Coleridge, J., in Reg. v. £mA 
Rainton^ suggested that parts of documents miffht sometimes be omitted and 
the omission te sufficiently accounted for ; if so, it is accounted ftr here by the 
circumstances, that the document is one of a nature so well known as to render 
the sending of it superfluous ; that it had been formerly sent ; and that it was not 
relied upon by the respondents as any part of their case. In Reg. v« Heine ( INew 
Mag. Cas. 544 ; 2 New Sess. Cas. 864) it was held that the omission to send exam- 
inations tendered by the appellants before the removing magistrates and received 
by them, but not taken down in writing, was not a gooa ground of appeal 
[Coleridge, J.— The question is, whether it is part of the evidence. Suppose 
four or five distinct settlanents are proved before the remoring magistrates ; ani 
the respondent parish, ultimately relying on one only, keeps back mateiiil 
evidence applicable to all the others ; would they be at liberty to go Mo 
evidence of the one settlement on which they rdied ? If so, the questioD vhat 
is to be sent is made to depend upon the ultimate intention of the pntj 
removing.] At all events, tne omission to send this document cannot he a 

fxyuud of appeal against the order before an actual removal. In JK91 v. 
rixham (8 Ad. & E. 875), it was certainly held that the omission to seod a 
notice of chargeability was a ground of appeal against the order ; but a little 
consideration will shew that that objection cannot arise until af^r icsKyvaL 
Sec. 79 of the statute says, that no poor person shall be removed until twcDtj-one 
days after the notice of chargeabibty, aoccompanied by a copy of the order and 
by a copy of the examination, shall have been sent. Until after the removd, 
tnerefore, there can be no faUure to comply with the statute ; and in diii 
case there never has been any removal. The appeal is against the order, wi 
as the documents may be sent at any time, so that the pauper is not m a tomi 
until twenty-one days after they are sent, the omission to send cannot be gjiall 
of appeal. [Coleridge, J. — But if notice of appeal be given, tlien the 
paupers cannot be removed until the appeal has been determined; avi, 
according to your argument, in that case tne appellants would not be cndtied 
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to the documents at all.] That is the effect of the statute. Until the removal 
Acre is no grievance. If the appeal is against the order only, it is an appeal 
against the sending of documents ; and how can it be in that stage a_ground of 
complaint that documents have not been sent ? [Coleridge, J.— -Xiie object 
of sending a copy of the examinaticms is to assist the parish in determining 
lAetiber they will appeal; and the twenty-one days are given for that purpose; 
but if the aocuments are not sent, how is the parish to determine?] The 
parish has no occasion to ddiberate at all. The sending of the order is no 
practical grievance to the parish ; and when the paupers are actually removed, 
tbftt removal may be appealed against. If the removal takes place without 
flUKfing the d(x;uments, or at anj time within twenty-one days after they have 
been sent, then the statute is violated ; but it cannot be a ground of appeal 
ttflt possibly, at a future time, the respondents may disobey the statute. 
rCoLERiDGE, J. — Then you contend that if a parish appeals against an order 
before actual removal, and applies to the respondent pariidi for the examinations 
and other documents, that parish mi^ht refuse, on the ground that the paupers 
had not then been removed F] That is the consequence of appealing before they 
are hurt [Loan Denman, C. J.— -As all appellants have done since the 
passing of that statute ; and as it was clearly tne intention of the statute that 
they should. M. Smith. — In ii. v. Briahamy I used the very argument which 
is now addressed to the Court, and it was expressly overruled.] At that time 
it was assumed that there was no appeal after removal ; but now by various 
decisions it is settled that the parish may appeal either against the order of 
removal, when served, or against the actual removal. {Reg. v. The Justices 
cf Middlesex, 9 Dowl. 16S; Reg. v. 7%6 Recorder of Leede^ 16 L. J. 153, 
M. C. ; 2 New Mag. Cas. 104.) 

LoBD DxMMAN, C. J. — The only thine that occasions any doubt is the 
nature of the objection, and the form in wnich it is taken ; you complain that 
neither copy nor extract of the document was sent ; but an extract was sent. 

M. Smith* — The ground of appeal is, that no copy or extract of the docu- 
ment was sent ; and if we were entitled to have a copy, that ground of appeal 
lets in the objection that none was sent. 

LoBD Denman, C. J. — That is a sufficient answer to that objection. If it 
bad been a copy, fac-simile, or extract, still the objection would have been that 
no copy was sent, if a copy was by law required ; and I am sorry to come to 
the conclusion that this ground of appeal must prevail ; because one can't 
bdp seeing that there was a good settlement, well proved. But the words of 
the Act of Parliament construed one way shew that the respondent could not go 
into any evidence of settlement upon this appeal ; and that is the construction 
which has received frequently the sanction ck this Court, and has been admitted 
by the universal consent of all parties engaged in the execution of the poor- 
law to have been attended witn great benefit in the saving of expense and 
litigation, by requiring the question of settlement to be tried upon appeal and 
decided before the actual removal of the paupers. If we were now to interfere 
with that view, we should be raising doubts which have never existed, and 
creating great litigation and expense to parishes. And further, I think that 
we should be impeaching the general authority of the Court, if we were to give 
any encouragement to the small distinctions which have been attempted in the 
present case. It appears by the statute, construed according to the universal 
understanding of it, that the intention of the legislature was to encourage 
parishes to appeal upon the service of the order, and not to wait for the actual 
removal. Tne meaning of the requirement that the examination is to be sent 
twenty-one days before the removal must be that the party should have the 

TOL. II. N 
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opportunity of deciding whether he will appeal or not ; therefore the exami- 
nations are to be sent, and fully sent ; and if we should encourage any doubt 
upon this point, we should be constantly called upon to determine what documents 
might be suppressed, and a great amount of doubt and litigation would be let 
in. Mr. Pashley says truly, that an order of removal is a well-known instru- 
ment ; but it is easy to conceive that an order of removal mi^ht be so mentioned 
in an examination as greatly to deceive the parties to whom it is sent. It might be 
for the removal of William Jones instead of Thomas Jones, or of one William 
•Jones instead of another ; and it is for the purpose of preventing the tricks 
which low cunning might introduce into such cases, that the Act of Parliament 
in strict terms imposes upon the right of appeal the conditions of sending all the 
evidence. I am of opinion that the right construction of this Act of Parli*- 
ment is that which I have mentioned, and that the order of Sessions must 
therefore be quashed. 

Coleridge, J. — I am of the same opinion, and though I may r^ret the 
consequence which will result in the present case, I think it of much greater 
importance that we should uphold a right and liberal construction of this 
Act of Parliament, than endeavour by a forced construction to meet the 
justice of a particular case. The objection is, that no copy or extract rf 
the order of removal mentioned in the examinations was sent to die 
appellant parish. Upon looking at the facts, it appears that the respondents 
intended to rely upon two grounds of settlement ; one a settlement by Iming 
and service, the other a settlement by acknowledgment, evidenced by t 
former order of removal unappealed against. Now this document was beyond 
all doubt given in evidence before the removing magistrates ; it was pro- 
duced and looked at by them ; and it was material to one of the grounds^ 
of settlement set up in the examinations. That being the case, this is very 
much within some of the decisions which have been considered necessary 
in order to give effect to the 79th section of the statute. Now the first 
objection upon which Mr. Pashley mainly relied, was that the examination 
disclosed another ground of settlement, to which this document was wholly 
inapplicable ; but to yield to that argument would be to introduce into the Act 
of Parliament a distinction which it does not contain, and which would lead to 
very inconvenient results. Then a great variety of settlements might be set up 
before the removing magistrates, from which the respondents woiHd select one 
or two, and only send the evidence in their opinion applicable to such settle 
ments, and we should have to decide again and agam whether the evidence 
kept back was material to the settlement upon which the respondents mi^t 
ultimately elect to rely. That is to make the documents to ne sent depend 
upon the ultimate intention of the respondent parish ; but the Act of ParliA- 
ment says no such thing ; it very wisely provides that no poor person shall be 
removed until twenty-one days after a notice of chargeability snail have been 
sent, accompanied by a copy or counterpart of the order, ^^ and by a copy of 
the examination upon which such traer was madef' not upon whidn the 
respondent parish shall ultimately rely ; and the order is made upon all the 
evidence produced in support of it. But Mr. Pashley then suggested, that 
although the 79th section had not been complied with, that omission was no 

f round of appeal until after the removal of the paupers had taken place. I wa8» 
confess, at first a good deal struck by this observation upon the words of 
the section ; but certainly, as my Lord has observed, if we were to yield to 
that argument, we should be putting a construction upon it quite at variance 
with the general understanding ana intention of the Act ; and indeed the 
clause itself points distinctly to the intention that the order of removal and the 
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examination upon which it is made should be sent together ; because it says that 
the notice of chargeability is to be sent, " accompanied ^ by the order of removal 
** and by a copy of the ewaminaUony The clause further goes on to provide 
what shall be done in case the overseers or guardians shall agree to suomit — 
but submit to what ? To such order ; and yet Mr. Pashley says, that at that 
time the removing parish is not bound to give any information as to the 
ground upon which the order has proceeded. The words of the clause do 
give rise to some difficulty ; but I think that perhaps that difficulty may be 
got rid of by the effect of the word " remweable r for the section provides that 
no poor person shall be removed or " removeable " until twenty-one days 
after the examination shall be sent ; that is, that he shall not have the quality of 
lemoveability until the condition of sending the examination has been complied 
with. In that sense the ground of appeal amounts to this, that the pauper is 
not in a condition to be removed. 

WiGHTMAK, J. — I entertained at one time some doubt as to the validity of 
this objection ; but that doubt has been removed, and I agree with the rest 
of the Court in thinking that the respondents were not at liberty to go into 
any evidence of settlement upon the trial of this appeal. 

JSrle, J. — I concur in the decision of the Court, because as to this particular 
document there is an express decision requirir^ it to be sent; but I very 
much regret that the actual truth should be sacrificed to a mere point of form ; 
and that enactments passed for the purpose of advancing truth should often be 
abused in order to get judgments contrary to the truth. 

Rule absolute to quash the order of Sessions^ 

A.B. 
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Trinity Term^ 1847. 
Babivxs V Mabsh. 

Boiiardy-bond— Right qf father to euitody qf child. 

To mi action on a boitardy^bond, and alleging for breach that the drfendant had not indemnified the 
pariih qffUere, but tt^ffered the child to be maintained at the expense of theparieht the defendant 
pleaded that the child had paseed the age qf nurture ; and that while it was under the control qf the 
overeeert and ehurchwardene the drfendanl wae able and willing to maintain it, and then requetted 
them to deliver the child to him, to be maintained by him, which they rrfueed to do, and volun^ 
tarUy, and qf their own wrong, maintained the child at the expenee of the parieh, letue wae 
taken upon the requeet, and after verdict for drfendant, the Court held, on motion for judgment 
won obttante, that the plea wae good, without any averment that the child wae willing to go to the 
drfendant. 

DEBT upon a bastardy-bond, by the plaintiffs, as churchwardens 
and overseers of the poor of the parish of Mansfield, in the county of 
Nottingham. The breach was, that the defendant had not indemnified and kept 
harmless the parish officers, but had suffered the child to be maintained at the 
expense of the parish. The plea, in substance, stated that the child was past 
the age of nurture, and under the power and control of the parish officers ; that 
he, the defendant, was able and willing to maintain the child, and had required 
the parish officers to deliver over the child to his care and management, that it 
mignt be provided for without being chargeable to the parish, which the parish 
officers had and still refused to do ; and that so the parish officers had been 

N 2 
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damnified voluntarily and of their own wronff. The plaintiffs travorsed the 
request, on which issue the jury found for me defenoant. A rule nisi had 
been obtained to enter judgment for the plaintiffs turn cbstante veredictoj on 
the rounds that a putative father had no right to the custody of his bastard 
cUld ; that the plea had not averred the cnild^s consent, or that notice d 
the defi^dant^s ability to maintain the child had been given to the parish 
officers. 

Hayes (June 4th) shewed cause. — First. The dut^ which the law imposes 
an the putative father is the correlatiye of a right m him to the custooy of 
the bastard child, which right may be inferior to that of the mother, but most 
prevail as against strangers, which the officers are, under the 18 Clia., the 
moment that the child is not deserted b^ its parent, and left to thdr care. A 
voluntary payment, under a bond of this kind, cannot be recovered ; and d^ 
father may, if he pleases, provide for it, and so prevent any breach of the bool 
{Hags V. Bryant, 1 H. BL S6S ; Bickarda v. Hodges, S Wnis. Saund. 84; 
BurwdVs case» 1 Vent. 48; Sherman's esse, 1 Vent. 210; JBe^r v. Comforth, 2Str. 
1162 ; Haines v. Jeffell, 1 Ld. Raym. 68 ; Newland v. Osomond^ 1 Bott 406; 
Strangeways v. Bobinsan, 4 Taunt 800 ; Pope v. Sale, 7 Bing. 447, wm 
dted.) Secondly. The objection founded on an omission to allege the eoosent 
ol the child does not arisen for the plea allies the child to be under the power 
and control of the parish officers. Thirdly. There was no necessitjlo pre 
notice of the defendant's ability. 

Macaulay, control. — The child may depart from the custody of the offieen 
of the parish, or of the putative fattier, who, in the eye of the law, is a mere 
friend, and no nearer a r^ation to the child than any other person. Tfaat betng 
so, the churchwardens and overseers were not bound to deliver up the cUla 
without its own consent. Notice to the overseers, of the defendants willingness 
and ability, ought also to have been averred. (Be Lloyd, 3 M. & G. 547, and 
Co. Litt. 123, a, were cited.) Cur. adv. vtUi. 

LoBD Denhan, C. J., after stating the substance of the pleadings, 
said — The plaintiffs have moved for judgment, notwithstanding the ver- 
dict for the defendant upon the issue as to the request, contending tiiat the 
facts in the plea were no defence, without adding that the child was willing to 
go to the defendant, to be maintained by him. Sut we are of opinion that this 
objection ought not to prevail, as the ptea allies that the child was under tk 
power and control of the plaintiffs, and they reftised to deliver her over tp t&e 
defendant, according to his request. We think that the plaintifis ban V) 
right to assume, ^ after verdict, that the child was unwimng to go to die 
defimdant ; and, if the child was indifferent and passive, the £ict8 in the pkt 
shewed that the defendant did not suffer and permit the child to be m>i> f^ 
by the parish; be did not permit that which was contrary to his expRss 
request. 

BtUe 

s. w. 
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Preston v. Leeds. 

4ppeal agmaut wrdtr pf rtmnwilr^FvrmBr order q umked ^Stttp p e l ' l E eidnee^-Notiee qf 

An order ofremonal and order qfSeeeioni were qwuhed gemeraUy by lAw ^Court, btU, im/aeit IM» 
th§ ground thet the examination ttated only that the pauper hadpaidrent, and not " the rent, a» 
required by etat. 5 Oeo, S, e. 50. The reapondente qfterwarde removed tgton fheeame settlement i 
and ^on the trial qf ike tqtpoal ayakut that order, the appeUanie relied tipon the former order of 
tide Court ae an eetqppel. The Seeeione overruled the objeeHon^ and M« ^p^lantt then tendeirwd 
eoidenee qfthe ground upon which the deeieion oftkie Court had proceeded, which wae r Reeled ; 
but it wae admitted that \f that evidence were received^ it would prove (hat the deeieion woe 
grounded on a defect in the etfomination reepeeting the point qf eetthment ?— 

Beld^flret, thai the order of iMe Court akme waenot an eetoppel^ ae it wm open to either party to 
give emdenee to egplain it; but wae at moiiprknd facie eiridenee only that there wat no eettle» 
ment in the tgtpellant parieh. Secondly f that the evidence njected ought to have been received; 
and that t^on that evidence the fbrmer deeieion qfihie Court wae an eetoppel upon the partiee, 
which preluded the reepandeute from again eetUng up the eame eettlenmnt, 

A notice qf appeal, eigned by the overeeere qf pariek JL^ etated thet the inhabitante qfparieh Xb 
were aggrieved by an order qf removal, and that the overeeere qf the poor qfthatpariA intended to 
prosecute an appeal, — admitted to be euffident, 

UPON appeal against an order of two justices for the lemoval of Mattheir 
Redmayne, and Ann his wife, €poai the townshi p o f PnestoD, in the 
county of Lancaster, to the township of Leeds, in theVVest Biding of the 
county of York, the Court of Quarter Sessions lor the county <^ Lancaster 
confirmed the order, subject to the opinion oi this Court upon the foUowiiag 



The case set out the csder of removal and notioe of chargeability ; then 
followed the examination of the witnesses^ of which the inatenal parts were as 
Sallows >— 

The pauper, Matthew Redmayne, saith : ^ I am a cabin^>4naker by trade^ 
and am now fifty years of i^ I have been manied to my said wife about 
twenty-seven y^u?s. The place of my last l^al settlement is the township of 
Leeds, in the West Riding of the county of York. In the month of May» 
1890, I became the yearly tenant of a separate and distinct dwelline-house, 
mtuate, &c. I took the house jEor a year, at .a yoady rent of, I oelieve^ 
dehteen guineas. I took mid hiied the said house urom Mr. Wild, of Leeds, 
who was the agent for letting the house, and who received the rents. Mr. Wild 
is since dead. I entered as the tenant of such house under the said year^ 
tenancy in the said month of May, 1830, and occupied and resided therein 
from that time until the month of October, 1821, wiwout leaving. About the 
month of May, 1821, I had paid Mr. Wild either eighteen pounds ot eighteen 
guineas, for the first year'^s rent of the said house, and soon after such first 
yearns rent was due ; and in October, 1821, I also paid him either nine pounds, 
or nine guineas for half a yearns rent of the said hoiuie, from the previous month 
of May, being the whole rent due by me for the said house, to the time I left 
the premises, which I did at the latter end of the said month of October. I 
have not since done any act to gain a settlement About eighteen months ago 
myself and my said wi& were residing in the said township of Preston, in tne 
said borough, and being in distress, we became chargeable to, and received relief 
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from, that township, and were afterwards sent by that township to the Ribches- 
ter and Preston workhouses, in the Preston Poor-Law Union, and were kept 
there at the expense of the said township of Preston ; and we remained in those 
workhouses until we were removed to the said township of Leeds by an order 
of removal. We remained in Leeds, under the care and expense of that town- 
ship, until about three months ago, when we were removed back from Leeds to 
Preston, by the overseers of Leeds, and were handed over to the overseers of 
the said township of Preston; we have since been chargeable to and been 
relieved by the said township of Preston, and have been and now are residing 
in the Penwortham and Preston workhouses, where we are clothed, fed, and 
lodged at the expense of the said township of Preston. The workhouses of 
Penwortham and Preston are in the Preston Poor-Law Union.*" 

Thomas Dixon saith : " I am the assistant overseer to the Preston Poor- 
Law Union, of which the said township of Preston forms part. In March, 
1843, the said paupers, Matthew Redmayne, and Ann his wife, were residing 
in the workhouse at Ribchester and Preston, in the Preston Poor-Law Union, 
at the expense of the said township of Preston ; the said paupers had previous!/ 
been residing in the said township of Preston, and had become chargeable to 
and had been relieved by it, and were, in consequence of such chargeabib'tfAzid 
relief, sent by that township to the said workhouses for more convenient care 
and keeping. After being in those workhouses, and being lodged, clotbed, 
and fed there at the expense of the said township of Preston, they were removed 
to the said township of Leeds, by an order of justices for their removal from the 
said township of Preston to Leeds, as their last place of legal settlement. The 
removal was appealed against by Leeds, and the appeal was beard at the 
Preston Quarter Sessions, June, 1848, when the order of removal was con- 
firmed, subject to a case for the opinion of the Court of Queen^s Bench. 

** The case having been heard, and the order of Sessions having been set aside 
for informality in the examination upon which the order was made, the said 
paupers, in consequence thereof, about three months ago, were brought back 
from Leeds to Preston, by the overseers of the said township of Leeds, and 
again became resident in and chargeable to the said township of Preston. The 
said paupers have since been and are now resident in the Penwortham and 
Preston workhouses, in the Preston Poor-Law Union, to which place they were 
sent for the convenience of the said township of Preston ; and they have since 
been and are now kept, clothed, fed, and lodged in such workhouses, at the 
expense of the said township of Preston." 

James Hayes saith : ** I am clerk to Mr. Richard Palmer, of Preston, attor- 
ney for the said township of Preston^ and as such clerk had the management of 
opposing an appeal against an order of justices for the removal of the said 

Lupers from the said township of Preston to the said township of Leeds. 

he said order of removal was obtained in March, 1843, and the appeal against 
the same was tried at the Preston Quarter Sessions, in June, 184f8. I attended 
the hearing of the said appeal ; the said order of removal was confirmed by the 
said Court of Quarter Sessions, subject to a case for the opinion of the Court 
of Queen'^s Bench. I now produce the said case as agreed upon between the 
appellants^ and respondents^ counsel, and as settled and signed by Thomas 
Batty Addison, Esq., the chairman of the said quarter sessions. 

<< In the said case it is stated that if the Court of Queen^s Bench should be of 
opinion that any of the objections taken by the said appellants, and set forth in 
the said case, ought to have prevailed at the said quarter sessions, the order of 
removal was to be quashed for deficiency in the examination accompanying the 
said order of removal. 
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<^ The said case has since been heard, and the said order of removal has been 
quashed for deficiency in the said examination, and not upon the merits. 
The Court of Queers Bench having so quashed the said order of Sessions, 
on account of the word * the' having been omitted in the said examination.^ 

The case above referred to in the examination of James Hayes was then set 
out at length, for which see Reg. v. The Inhabitants of Leeds (5 Q. B. 907 ; 
1 New Mag. Cas. 23). (a) 

Then foUowed the notice of appeal (b) and of the grounds of appeal. 

The grounds of appeal were as follows : — " First, that true it is that a former 
order for the removal of the said Matthew Redmayne, and Ann his wife, as 
mentioned in the examination whereon the order now appealed against was 
made, and an order of Quarter Sessions confirming the same on appeal between 
the same parties as are parties to the appeal whereof we now give you notice^ 
as in the said examination is alleged, were respectively quash^ by the Court 
of Queen's Bench, upon the removal of the said first-mentionea order and 
order of Quarter Sessions, and the special case in the said examination also 
mentioned, into her Maiesty^s Court of Queen's Bench, by certiorari^ and pro- 
ceedings thereupon in the said Court of Queen's Bench duly had and taken in 
that behalf, according to law and the practice of the said Court of Queen's 
Bench, to wit, on the first day of May now last. And this ground of our 
appeal is, that the said last-mentioned orders were quashed by the said Court 
of Queen^s Bench for the insufficiencv of the examination whereon the said first- 
mentioned order was made, on the third objection in the said special case me]> 
tioned (that is to say) : that it did not sufficiently appear upon, or by the- 
examination last aforesaid, that the house mentioned therein was hired, and the rent 
for the same actually paid, by the said Matthew Redmayne, for the term of one 
whole year at the least. Wherefore, inasmuch as the last-mentioned orders were 
quashed upon a ground relating directly to the settlement of the said Matthew 
Redmayne, and Ann his said wife, on the day of the date of the said former 
order of removal, and no settlement having been gained by the said Matthew 
Redmayne, and Ann his said wife, or either of them, in the said township of 
Leeds, on or since the day of the date of the said last-mentioned order of 
removal, nor any such subsequent settlement being alleged in the order 
now appealed against, or the examination whereon the same was made, the said 
quashing of the said former orders is binding and conclusive between the par- 
ties, as to the last legal settlement of the said Matthew Redmayne, and Ann his 
said wife ; and it was not lawful, at the time of making of the order now 
appealed against, to remove the said Matthew Redmayne, and Ann his said 
wife, or either of them, from the said township of Preston to the said township of 
Leeds, and the overseers of the poor of the said township of Preston ought not to 
have been permitted to allege oefore the said justices who made the order now 
appealed against, nor ought the respondents in this appeal to be permitted on the 
trial of this appeal to allege that the settlement of the said Mattnew Redmayne, 
and Ann his wife, or either of them, was or is in the said township of Leeds. 
Secondly. That the said formerorder having been made and confirmed on appeal, 



(a) In Reg, y. Leeds (5 Q. B. 907) » Uie case 
cooclnded thus : — '* If the Court should be of 
opinion that the objections, or any or eitber of them, 
ougbt to liaye preTsdled, the order of removal is to 
be quashed for the deficiency in the examination ; 
if otherwise, the orders of remoTal'and of Sessions 
are to be confirmed ;'' and tbe marginal note, so far 
at is material to the present case, is as follows: — 
" If a pauper in his examination states that he tooic 
a bouse for a year at I9<.t <^nd resided, &c., and 
* paid rent' for the whole time of his tenancy, this 



does not shew tbe bouse to have been held and * the 
rent for tbe same ' paid, within stat. 69 6. 3, c. 60.'* 
(6) The notice of appeal was in the following form x 
— *' This is to give notice to you and every of you, 
that the inhabitants of the township qf Leeds, in the 
West Riding of the county of York, are aggrieved 
by an order, &c. ; and that tbe overseers of tbe 
poor of the said township of Leeds do intend at tbe 
next General Quarter Sessions, &e., to prosecute 
and try an appeal against the said order.*' Signed 
by tbe orerseert of tbe township of Leeds. 
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as is mentioned in the said examination whereon the said order now appealed 
against was made, the said special case, in the said examination also mentioned, 
was argued in due course of law, before the said Court of Queen's Bench, to 
wit, on the first day of May now last past. Whereupon it was then and there 
adjudged by the said Court of Queen s Bench that the said two former orders 
should be quashed, which said judgment of the Court of Queen^s Bench related 
directly to the settlement of the said Matthew Redmayne, and Ann his said 
wife, at the day of date of the said former order of removal, which is the same 
ground of settlement now in question between the same parties, being the par- 
ties to the appeal, whereof notice is hereby given, and it is therefore bindmg 
and conclusive between them, so far as respects the place of the last legal aettk- 
ment of the said Matthew Redmayne, and Ann his said wife, it not appeanng 
in or by the said order now mpealed against, or the examination whereon tk 
same was made, that the said Matthew Redmayne, and Ann his said wife^liafe 
done any act to gain a settlement in the said township of Leeds subsequent to 
the date of the said former order of removal." 

iThe remaining grounds of appeal, assuming that the quashing of the farma 
er was not conclusive, stated various objections to the present older. 
Thirdly. That the examinations did not shew that the pauners, at the diDPof 
the order, were inhabiting in the township of Preston. Fourthly, That the 
examinations did not shew that the paupers were inhabiting at any place wiftm 
the jurisdiction of the justices who made it. Fifthly. Denial of the statements 
in the examination as to the renting of the tenement therein mentioned. 
Sixthly. A denial of the fact of settlement in the appellant parisb.J 

The case then set out the order (marked A) of the Court of Queen^s Bendi, 
of 1st of May, 1844, whereby the former order of removal, and the order of 
Sessions confirming the same, were " severally quashed.'^ Then followed the 
rule nisi for quasning (B), the recognizance (C), and the writ of certiorari 
(D) in the former case. 

On the trial of the appeal at the quarter sessions of the peace for the coontr 
of Lancaster, holden by adjournment at Preston aforesaid, and which sm 
sessions commenced on Wednesday, the 1st day of January, 1845, it was, on 
tile part of the respondents, objected to the notice of appeal that the paitks 
therein stated to be the persons aggrieved were not those giving the notice of 
appeal. The Court of Quarter Sessions overruled the objection, subject to tbe 
opmion of this Court on the question first hereinafter stated. On the paiiof 
the appellants, it was objected that the examinations and the order of remofil 
now appealed against were, respectively, insufficient and invalid, for the caoses 
stated in the third and fourth grounds of appeal. The Court overruled this 
objection, subject to the opinion of this Court on the question secondly herenw 
afnsr stated. On the hearing, respondents proved that the paupers were settled 
in the township of Leeds, in manner stated in the examination. 

The appellants further contended that the respondents were estopped and 
concluded by the judgment of this Court, on the case in the former appeal id 
the examination and statements of grounds aforesaid in this appeal respectively 
mentioned; and in support of the objections taken in the nrst and aecoiid 

Sounds of this appeal, the appellants called as a witness Mr. Charles Niqftor, 
e attorney for the appellants, who, being duly sworn, produced the documfioii 
hereunto annexed, and respectively marked A, B, C, D, and stated that be had 
obtained these documents at the Crown Office, in the King's Bench Walk, h 
the Temple, London. (The remainder of his evidence was for the purpose of 
verifying the documents.) 

The document marked A (the order of the Court of Queen's Bench quadia|g 
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the former order of removal and order of Sessions) was then alone offered m, 
evidence ; but on the part of the respondents it was objected — ^firstly, that 
the evidence then given, so far as it related to the document marked A, was not 
sufficient to shew that that document was a true oopjr of the judgment, as set 
fiorth in the said record ; and, secondly, that the evidence of the judgment, 
singly and alone, could not be received ; the foraper evidence of the other ma(t- 
ters comprised in the same record oueht at the same time to be adduced. The 
Court of Quarter Sessions overruled the objection in so &r as it rested on the 
ground firstly in this objection above stated, and held that the evidence w» 
sufficient to shew that the documents were true copies of the original ; but hdd 
the objection good upon the ground secondly taken, subject to the opinion of 
the Court on two questions, namely, the questions thirdly and fourthly herefai- 
attar respectively stated. The sevcaiil documents reniectivdy marked A, B, C, 
and D (subject, as to cadi, to the like ol]gection as that firstly taken and stated 
to the admissibility of the documents marked A), being copies of all the docu- 
ments and matters comprised in the said record, were then reoeiTed and reul ; 
and, on the part of the appellants, it was contended that the respondents wcs« 
estopped, bound, and concluded by the said judgment, as stated in the said fint 
andaeoondgroundsof this appeal. Onthepartofthereqxmdentsitwascontendedy 
in the first place, that it appeared that the original order, as well as the order dt 
SesaoQs, was quashed for msuffidency, and that for any thing that appeared in 
evidence, the judgment aforesaid mignt have been given on a matter or mattem 
not affecting the question of the last legal settlement of the paupers. But the 
respondents were not called upon to ofier, and did not offer, «ny evidence to 
shew that the judgment of the Court of Qoeen^s Bench on the case aforesaid 
proceeded on any point other than the point of settlement. The Court of 
Quarter Sessions hdd that, on the case as it then stood, the appellants had not 
given any evidence to sustain the objecticms taken in the nrst and second 
grounds of this appeal, but subject to the opinion of this Court on the tiurd 
and fourth questions hereinafter stated. Tiie appellants then tendered the 
eridenoe of the appdlants' sdicitor, Mr. Naylor, as to this part of the case, 
wiiich was as follows :— 

That he, the witness, was present in theCourtof Queen^s Bendi, at Westminster, 
on the Ist day of May last, during the whole of the argument upon, and 
hearing of, the said forma: appeal, and during the time when the judgment of 
this Court thereon was bdng delivered That he was able, if reauired, to state 
the grounds on which the judgment aforesaid was dedmed by the Court to be 
grounded, and to state the expressions of the Lord Chief Justice on delivering 
tnat judgment on the part of the appdlants. 

The witness was then required to do so; but, on the part of the respondentia 
it was objected that the evidence was inadmisdUe, ana so it was held by the 
Court of Quarter Sessions, subject to the opinion of this Court on the question 
fifthly hereinafter stated. The Court of Quarter Sessions confirmed the said 
order now appealed against, subject to the opinion of this Court on the five 
questk>ns following, that is to say : — 

First. Whetha: the respondents^ objection to the notice of appeal, for the 
cause above stated, ought or ought not to have prevailed ? 

If the objection ougnt to have prevailed, the omer of removal and of Sessionsy 
in this appeal, to be cooufirmed. If the objection ought not to have prevailed, 
then— 

Secondly, Whether the examinations and order, now appealed against, or 
either of them, ought, for the causes stated in the third ana fourth ^unds of 
this appeal, or dtner of them, to have been hdd insufficient, then (subject to 
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the decision of this Court on the question first above stated) the order of removal 
and of Sessions, in this appeal, to be respectively quashed ; but if sufficient, 
then — 

Thirdly, Whether the evidence, as hereinbefore set forth, ought, by the 
Court of Quarter Sessions, to have been held sufficient to render admissible the 
several documents respectively marked A, B, C, and D, as aforesaid, or any or 
dther, and which of them ? If this Court should be of opinion that all and 
each of the said documents ought to have been rejected, as inadmissible, then 
the order of removal and of Sessions, in this appeal, subject to the decinon of 
this Court on the question secondly above stated, to be confirmed. 

Fourthly. If this Court should be of opinion that the document marked A 
should have been held admissible, then, considering its effect in conjunctioa 
with the other matters above stated, and that, either alone, or along with the 
documents marked B, C, and D, or any of them , if admissible, whether the Court 
-of Quarter Sessions should have held the respondents in this appeal to be 
estopped and concluded by the jud^ent aforesaid ? If this Court should be 
of opinion that the respondents ought to be estopped, then the order of removal 
and of Sessions, in this appeal, subject to the decision of the Court on tk 
questions firstly and thirdly above stated, to be respectively quashed. But i( 
the Court should be of opinion that the Court of Quarter Sessions were right in 
holding the judgment aforesaid not binding, then the order of removal and of 
Sessions, subject to the opinion of the Court on the question secondly above 
and next hereinafter stated, to be confirmed. 

Fifthly. Whether the Court of Quarter Sessions ought to have permitfed the 
appellants to shew, by parol evidence, the grounds of the decision of the Court 
on the case in the former appeal ? If so, it is admitted on both sides that such 
decision did in fact proceed on the insufficiency of the examinatiofns on which 
that order was made, in respect of shewing the settlement of the paupers. And 
in that case, if the Court of Queen's Bench should further be of ojnnion that 
the quashing of the former order (on the ground that the examinations on whidi 
it was made did not sufficiently shew that the paupers were settled in Leeds) 
was such a quashing as to be conclusive on the question of the then settlement 
of the paupers, between the two townships, then the order now appealed against, 
find the order of Sessions confirming the same, are, subject to the opinion dl 
the Court on the questions firstly and thirdly above stated, to be respective!? 
quashed. If the Court should not be of that opinion, then the order of remon^ 
and order of Sessions, to be confirmed, subject to the second objection heieSh 
before stated. 

Cowling^ in support of the order of Sessions. — The respondents abandon 
their objection to tne notice of appeal, and the remaining questions submitted by 
the case resolve themselves into two : first, whether the examinations, and tlie 
orders made thereon, are insufficient, on the ground that they neither shew that 
the paupers were inhabiting in Preston, or within the jurisdiction of thejuadoes 
who made the order. That objection is wholly without foundation; d)e 
paupers are chargeable to the parish and resident in the workhouse of the 
union, which is for this purpose part of the parish, and the order is in the 
usual form : ^< Complaint having been made by the overseers of the poor of the 
township of Preston, in the borough of Preston, in the county of Lancaster, 
unto us, two of her Majesty^s justices of the peace in and for the borough 
aforesaid, that M. R., &c. have come to inhabit in the said township of 
Preston." Secondly, whether there was sufficient evidence of the judgment of 
this Court in the former case; and if so, whether that judgment is an estoppd 
in the present. It is admitted that there was evidence of the judgment of tois 
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Court, but that judgment is no estoppel upon the respondents in the present 
appeal. That judgment was, that the order be quashed upon a ground which 
dia not go to the merits. The case which was then stated for the opinion of the 
Court unfortunately used the expression " for deficiency in the examination ; " 
but that could not oe used in the ordinary sense, because one of the objections 
was to the form of the order. [Colebidge, J. — Is not the proper course to 

Juash generally, leaving the eround of the decision open to future inquiry ? 
lere it was quashed for denciency in the examination ; that may import a 
decision either on a formal or a substantial objection ; and it is the same, 
therefore, as a general quashing.] The only question now submitted to this 
Court upon that point is whether tne judgment of this Court is conclusive ; and 
whether that judgment was to quash for insufficiency of the examinations, or 
to quash generally, is immaterial, because in effect they amount to the same 
thing. The insufficiency of the examinations may or may not have been such 
as to render the judgment founded upon it conclusive; and the Sessions have 
not found whether the quashing was upon the merits, or upon a matter of form 
only ; nor have they asked this Court whether the former order ought to have 
been quashed upon the merits or for form. The Sessions may even nave heard 
evidence as to tne real ground of the decision ; for they only ask this Court as 
to the conclusiveness ofthe jud^ent of this Court. All that the cases decide 
is, that a quashing for insufficiency of the examinations may be on the merits. 
(Hcfif. V. Widdecombey 16 L. J. M. C. 44; 2 New Mag. Cas. 64; 2 New S. C. 
689 ; B^. V. Landkey, 16 L. J. M. C. 81 ; 2 New Mag. Cas. 178 ; 2 New 
S, C. 623.) The case of Reg. v. Ellel (7 Q. B. 693 ; 14 L.J. M. C. 127, n.) 
18 the strongest authority against the respondents. The marginal note of 
the case is, ^* Appellants against an order of removal objected, in their 
grounds of appeal, that the examination did not properiy shew the residence 
necessary to the acauiring a settlement, and that otner specified facts were 
insufficiently alleged; they also denied the settlement. At the sessions 
this order was, *on motion of the said respondents, set aside for insuffi- 
ciency of examination.^ Afterwards the respondents again removed the 
paupers to the appellant township on an examination disclosing substantially 
the same grounds of settlement as before: — Held, on appeal against the 
second order of removal, that the first order of Sessions was conclusive 
between the parties on the point of settlement.*^ In that case, therefore, a 
quashing on the merits was assumed from the mere statement that the quashine 
proceeded on the insufficiency of the examinations ; but the present case is 
different. The order of this Court is merely to quash generally ; and the 

?[uestion is whether that judgment is conclusive. In Keg. v. Kingsclere 
8 Q. B. 388), the Sessions made a special entry that the order was not auashed 
upon the merits. The objection upon which it was quashed was, tnat the 
examination did not state the time of relief; and this Court held, that they 
had, under these circumstances, no materials for deciding whether the special 
entry was right or wrong, and that the Sessions were the fit judges upon that 
point. As to the fact here, nothing could have been further from the merits than 
the decision in the former case, which turned upon the accidental omission of the 
word the from tlie examination; and now a settlement in Leeds is shewn 
beyond all dispute. 

Hall and Pashley^ contra. — In settlement cases there are no substantial 
merits at all ; there can be no equities in a contest between two parishes, which 
of them shall maintain a pauper. Here the main objection is presented at two 
stages in the proceeding at sessions. Upon the trial of the appeal, the case 
took this course : the respondents established a primd facie case, and then 
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the appellants relied upon the judgment of this Court, quashing gteerallj At 
former order, as an estoppel l)inding upon the parties to the present apnili 
until the effect of it was removed by evidenoe ^ven on the other side to mm 
that it proceeded on a ground which prevented it from being condnnTe At 
that st£L^ of the case the fourth question arises, which is, in substanoe, wlietln^ 
when the appdlants had proved that the former order was bjr this ConC 

auashed generally, the re^ndents were bound to answer it by sbewing ikttL 
lat decision proceeded upon some merely formal ground ; andT whether, otl 
they had so oone, the judgment of this Court was an estoppel. In fiajLi^ 
Church Knowle (7 Ad. & £. 471), an order of Sessions quatfiine an oider <ff 
removal generally was held conduave ; and Lord Denmaa, C. JT, Aeve 
^' Here the Sessicois did not state that they quashed the order for -want dti 
they quashed it generally. Then what a door would be opened to hijaatknii^ 
in such a case, respondents might come a second time to the sesskms, bensB 
on a former occasion they hauJ left something, which they call a defect rf 
form in their examinations, and had thereupon aufferea the order to ki 
quashed ;^ and Coleridge, J., added, ^ If the order is disdiarged becao« At 
re^Kmdents do not choose to enter into their case, that is a qnashmg oi lit 
merits.'" Prim& fadej therefore, the judgment of this Court was an QslfSH^ 
and the respondeats gave no evidence whatever for the porpoae of Aum 
upon what ground in point of fiict it proceeded. [CoLKames, J.— Hl 
Cowling contends that the judgment of this Court is explained and linritdiliy 
the question submitted to it, and by the statement in the case that the osfa 
was to foe quashed for deficiency in the examination, which deficientrr may k 
merely formal.] The judgment of this Court becomes part of the jadginent df 
the Sessions. [Coleridge, J. — What was the entiy at the sesAoosfJ Thtae 
is none; after judgment upon certiorari in this court, no proe^itmHo ia bbo c» 
aary ; the record remains here. [Loed Dsnman, C. J. — Then we mmt kiok 
to what was done in this court.] The record remaining in this court i-«^Mi» 
the original order, the special case, and the judmnent of this Court. [CoU» 
EiDGS, J. — The fourth question is, whether tne respoadents wme estxmal 
by the judgment «of this (}ourt simplieiter ; upon that part of the case, meu h 
lore, you must contend that, upon the production of that judgment, the WEuSta 
was concluded ; but you only at^ue that that would be so imless further evideaoe 
was ^ven.] The question is put with reference to the facts found; aod tfe 
question in effect is, whether the Sessions ou^t to have held i3ae neapoodBBH 
estopped at the moment when the objection was taken. They ouent ii It 
have neld. If the judgment of this Court is taken to be a general quashiwcf 4b 
former order, then Sew v. Wick SL Lawrence (5 B. 8c AdoL 596) ia a oiatBCl 
ttithority to shew that such judgment is prima facie evidence that liie {Mon 
was not settled in the appellant parish. If it be taken that the former caav 
was quashed for deficiency in the examination, the same result would 
because that insufficiency must be assumed to relate to the point of 
unless those who are interested in so doing shew the contrary. In Em 
dckfv&rth (8 Q. B. 897, a, 399), Patteson, J^ said, ^ There is no doubt 
that the decision of the Sessions was touching the settlement. When the 
examination actually omits some fact material to shew the settlement, it ia jat 
the same thing as ii*^ the evidence produced by the respondents on the h e aiipg 
were insufficient to prove that fact, and the parties foiled on tha^ account. U 
appears to me that the decision of the Sessions, quadung an order on aoooont ^ 
an examination being defective in such a respect, will be concluaive as to 
the settlement ;*" and the same doctrine was laid down and acted upon in Jb§> 
V. St Mary, Lambeth (7 Q. B. 587 ; 1 New Mag. Cas. 3fi9)> although the " 
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had treated their former order as not conclusive. Re^. v. Ellel (7 Q. B. 
SOS} is also a decisive auth(»ity to the same effect. [Erls, J. — But is not the 
question wmpJidter whether the order of this Court was an estoppel ? The 
Sonons, having all the materials before them, in eSoQt say, ^^If the fact is open 
to HS, we draw the conclusion that the decision in the former case was on a 
point of form; but if in pcdnt of law the judgment of the Court of Queen^s 
Bench is an estoppel, then our order is to be quashed.^*] As far aa the respond- 
ents' evidence goes, the order of this Court stands unexplained. [Erle, J.-— 
It is immateri^ whence the evidence comes, if it proves the respondents' case.] 
But this first question as to the conclusive effect of the order of this Court 
tfoaa before Mr. Nay lor tendered his evidence as to the ground of that decidon; 
and then comes the second question, whether that evidence ought to have been 
Beocsved, and if received, what is the effect of it. It cannot be doubted that 
that evidence was admissible. (Beg. v. St. Peier\DroUwichj 16 L. J. M. C. 88 ;< 
ft New Mag. Cas. 68.) [Loan Dbkman, C. J. — ^Did the Sessbns <kcide, in 
point of fact, whether the decision had proceeded on a matter of form, or not ?} 
No; if the Sessions had recdved the evidence, and then had decided that the 
order had bees quashed for want of form only, th^*e might have been more 
ground iov the argument on the other side ; but the ground which the Sesaioiia 
took does not appear; and in R^. v. St Mary, Lcmbethj the decision of the 
Sessions upon tnis point was overruled by this Court [Loan Denman, C. J. 
—-The exaoubatioo now states that the whole rent was paid ; the examination 
IB. diefimncr case would have been satisfied if 2L only had been paid.] Yea ; 
that touches the point of settlement; and the Seskcms are bound by the 
fiamier jodgment of this Court Indeed, if the evidence of Mr. Naylor was 
iMlmiarible, it is conceded by die case that the former decision was on the 
point of settlement ; and it is too much to say that although a decision has 
taken pkne on the point of settlement, it is still open to the Sessions to decide 
tkat it shall not be conclusive upon the parties. The principle is well settled, 
that a. right once litigated and decided between two parties cannot again be 
hron ght into controversy between them. (JDoe v» Wrigbt^ 10 Ad. & £» 768) 
T29L) The other objections stated in the case are of inferior importance, and 
it ia not thought necessary to argue them. 

LomjD Deiiman, C. J. — It is quite dear that the former judgment of this 
dmrt'waM'primd facie an estoppd, binding on the parties; but then it was 
open to the respondents to shew that the former decision proceeded on a mere 
Bsatter of form. No evidence, however, .was offered by the respondents for 
that purpose ; but the appellants offered evidence, by wnich they undertook to 
prove that the decision was on a matter of substance, and that it proceeded 
upon, a defect, which we thought the Sessions had properly held to render the 
anamination insufficient; and 1 am of opinion tnat the ^only question is 
whether that was a substantial defect, or one of form. Now if the Sesdona 
held that they were not bound by the former judgment of this Court, becauae 
It wsas on a matter of fiorm only, 1 think that ought to have been found by tin 
Scsibns as a fact ; it was the duty of the Sessions to say that the defect in 
the: examination upon which the judgment proceeded was a mstter of form; 
that is the least wnich ought to nave been done by the Sesoons; but it was 
not done. Even if they had held it to be matter of form, but had left that 
^estion to this Court, some of the cases are strong to shew that the defect ia 
question was one of substance, and not of form. The examination may have 

defective in not proving a fact which may not have existed ; and so in aU 
that which may appear to be a verbal quibble, may go to the very truth 
of the case ; and the apparently^ verbal de&ct may arise from a consciousness 
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that the fact did not exist. We can only look at the judgment of the Court 
below. That Court has the opportunity of pronouncing a final judgment, 
subject to our opinion upon any question which they may submit to us; but 
here they have found only that the order was discharged for the insuffidencj 
of the examinations, and as, the order being discharged on the insufficiency of 
the examinations, it is left doubtful whether that was a decision on a matter 
of form, I see nothing in this case to interfere with the decisions which we 
have come to in other cases. 

Coleridge, J. — I am of the same opinion. The only question on which 
we have now to decide is the effect of what passed regarding the formor 
decision of this Court, or of the Quarter Sessions. I say of this Court, or the 
Court of Quarter Sessions, because the judgment of this Court was that the 
order be quashed generally; that of the Sessions, such as to amount to 5 

Sneral quashing; it was a quashing for insufficiency of examinaticms, and 
r. Cowling admits that that would be the same for this purpose as a general 
quashing. Now it appears that the respondents put in eviaence the fonner 
order and the judgment of this Court quashing it generally. The appellants 
thereupon contended that the respondents were estopped from shewiiig any 
settlement in the appellant parish ; but the Sessions held that they were aoi ao 
estopped, and I thmk that m so holding they were quite right ; because it was 
then open to each party to inquire into the real ground of that decisioQ; boi 
when the Sessions had pronounced that judgment, one would have tboo^t 
that the obvious consequence must have been that it would have been per- 
mitted to one side to explain the decision as one of mere form, or to the other 
to establish it as a decision on the substance of the case ; but the Sessions 
seem to have thought otherwise, and they would not admit the evidence. In 
so doing I think they were clearly wrong. It was, however, admitted, and is 
properly found in the case, that, supposing the evidence to be admisdble, the 
effect of it was, that the decision did proceed on the insufficiency of the 
examination respecting the point of settlement ; thus the question is raised, 
whether that imports a decision upon form or upon the merits; and I am of 
opinion that it imports a decision on the merits. It is a decision on a £Edluie 
of evidence as to a point material to prove the settlement. The Court of 
Quarter Sessions is now strictly a court of appeal. Before the recent Act, 
those who were in the habit ot attending sessions at that time will recollect 
that though in form it was a court of appeal, it was in truth an original coiir^ 
and the litigant parties were not then tied down to the same questions as 
had been agitated before in the court below; but the effect of the late 
alteration of the law has been to make the Court of Quarter Sessions strictly a 
court of appeal ; it has now to decide only whether the justices have come to a 
correct decision, and whether they removed properly upon the grounds of 
removal brought before them. Now, in the former case we could not but see 
that there was a defect in the evidence upon which the magistrates actedftx 
the statute requires ^^ the rent'^ to be paid, and the examination stated only that 
rent was paid. I should be sorry if this defect arose from a mere wigfairp in 
drawing up the examination; but it was quite clear that the magistrates 
decided on insufficient evidence; and therefore the Sessions could oidy 
decide against the order. Upon a trial in the superior courts, a deficiency of 
evidence may be cured by withdrawing for the time, and submitting to a 
nonsuit ; but on the trial of these appeals there is no such course m pro- 
ceeding; and, in order to remedy that defect. Courts of Quarter Sessions 
have been in the habit of quashing orders ^* for informality,^ or *' not upon 
the merits ;^ and if the decision be so expressed, then this Court will not 
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interfere with the effect of such an entry ; but if that is not done, and 
this Court is remitted to inquire what was the ground of the former decision^ 
then a decision on the ground of a deficiency of evidence before the removing 
magistrates, as to the point of settlement, is held to be a decision on the 
merits, which is binding and conclusive on the parties to the appeal. 

WiGHTMAN, J. — By some accident no paper-book in this case has reached 
me ; and I do not think, therefore, that I possess sufficient materials to enable 
me to pronounce any judgment upon it. 

Eele, J. — I concur in the argument of Mr. Cowling as to the fourth 
question submitted to us. I am of opinion that the order of this Court simply 
quashing the former order was not conclusive, was not an estoppel upon the 
parties, out that evidence was admissible to explain the ground upon which it 
went. Therefore I should answer the fourth question in favour of the 
respondents ; but the fifth is different. The appellants, after the order of this 
Court had been given in evidence, tendered eviaence, which, according to the 
admission of the case, would shew that the former judgment had proceeded 
upon a deficiency in the examination respecting the point of settlement ; and 
the question submitted to us is whether that evidence was admissible ; and if 
admissible, whether it was sufficient to prevent the respondents from supporting 
their present order. Now I am clearly of opinion that it was admissible, if 
the appellants chose to ^ve it ; and as to its effect, it is certainly a matter of 
regret that a Question of this sort should be decided upon the construction of 
words so sligntly varying from strict accuracy ; but it was a decision which 
really went to establish a defect in the examinations as to the point of settle- 
ment ; and when a matter has once been settled by the decision of a competent 
tribunal, it is the greatest of all evils to disturb that decision. To the fifth 

Question, therefore, I answer that the evidence was admissible, and that the 
efect upon which the former judgment was grounded was one of substance. 
At the same time I cannot help observing that, in case of mere verbal defects, 
substantial justice may be done by acting upon the practice referred to by my 
brother Coleridge, and by entering on the proceedings that the order has 
been quashed for informality, so that afterwiuds the real truth of the matter 
may be investigated ; for I cannot at all concur in the remark of Mr. Hall, 
that there are no merits in settlement cases. The real truth and justice of the 
matter is just as discernible in them as in any other cases, and in the present 
instance it was never doubted for a moment that in truth the pauper was 
settled in the appellant parish ; though upon a point of mere verbal con- 
struction the examination was defective. 

LoBD Denman, C. J.— I do not at all differ from the observation of my 
Inrother Erie, that when the Court of Quarter Sessions can clearly see that the 
defect is one of mere form, they ought to give to the failing party the oppor* 
tunity of litigating the question a^ain upon its merits. 

Coleridge, J. — Perhaps I spoke unguardedly when I said simply that the 
Court of Quarter Sessions was strictly a court of appeal ; undoubtedly it is so, 
and the parties are confined to the same questions as were litigated in the Court 
below ; out I ought to have added, that they are at liberty to adduce addi- 
tional evidence at the sessions, or may prove the same facts by different 
witnesses. 

Rule abwlute to quash the order of Sessions* 
A.B. 
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COURT OF QUEEN'S BENCH, 

Michaehnas Term.'^November SO, 1847- 
The Qu££N v. The Inhabitants of St. George, Bloomsbuet. 

Settlement by renting a tenement — Yearly ^naney — 8iat. 6 Geo. 4, c. 57. 

The pauper occupied for fomr yeare {during which time he woe rated and paid hie rent aaetlmm) 
a tenement^ at a reni whieh exceeded 10/. a year, wader an agreementt wherehy the 
agreed to let, and he agreed to take^ the tenement ^*foT one week certain.,** ** at the weeUg 
(fit; payable daily if demanded,** The agreement contained provitions, that in case the 
should remove goods off the premises without giving three days* notice to the landlord, the i 
Ibrd might follow them, and distrain either for a whole quarterns rent, or amy pari of a qusskS; 
the tenant should not underlet without leave ; that the tenant should be allowed fair wear mad ttm 
qfthe premises i that the landlord should be at liberty to take forcible possession if tketmmi 
should shut up and abandon the premises ; and that six calendar months* notice to quit shmdik 
given by either party .-^ 

Beld, that this did not shew a taking for the term ef one wholayear, witMn. «lal. 6 Geo, i,e,l9, 
so as to cofrfer a settlement upon the tenants 



UPON appeal against an order of two justices for the removal of 
Stephens, his wife and children, from the parish of St Margaret, Wiot- 
minster, to the pari^ of St. Greorge, Bloomsbury, both in the ooant j of IfiUb- 
aex, the Court of Quarter Sesrions confirmed the order, subject to the opim 
of this Court upon the following case. 

The settlement of the pauper was admitted to be in the appellaiit pemb, 
and the appellants relied upon a subsequent settlement gained under tbemhW" 
ing circumstances. On the Snd day of November, 18%, the pauper, Tbomas 
Stephens, hired a separate and distinct dwelling-house in the respondent panii 
by the following agreement, which was produced and proved. 

^< Landlord to Tenant. 

'^ Memorandimi of an agreement made this Snd day of November, 18M^ 
between Butler Adolphus Lewer, of the one port, and Thomas Stephens, of die 
other part. First, the said B. A. Liewer agrees to let, and the said T. Slepkns 
agrees to take, the house and premises known by {ne) No. 1, Ship Court, now M 
the tenure or occupation of, &c., for one week certain from the 16tb instant, it 
the weekly rent of four shQlings, payable daily if demanded, clear of \mit 
aewer, and all other taxes and deductions whatsoeyer. And the said T^ 
Stephens doth hereby covenant and agree with bis said landlord, that 
not let the said house without first obtaining leave so to do in writing of Ae 
said landlord; and doth hereby agree to leave the said house and premises is v 
good a state of repair as the same is now (&ir wear and tear only allowed^; fld 
on failure, to pay for the repairs that the said landlord shall be put to by iMMi 
of the damage so done to the same («ic). Alsojtfaatbe will not move off the goods 
in the said premises without first giving at least three days' notice in wntiag 
of his intention so to do, or paying or settling the payment of the vent of Ai 
fldd premises at least three oays before moving the said goods. And tfaflt ■ 
case ne should move off without giving such notice, it is hereby agreed that At 
said landlord, or his agent, shall have a right to follow and distrain the wM 
goods and chattels at any time, either for a whole quarter or a part, or so muck 
as shall be due, the same as if a quarter was due ; and if he should movecf 
and shut up the said house and premises, or abandon the same, it is her^ 
agreed that the said landlord shall have a right, by himself or agent, forcibly cr 
otherwise to enter and take possession, and hold and let the samcy as if no such 
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tenant had ever occupied the said premises. And the said Thomas Stephens 
loth hereby release his said landlord, or his or their agent or agents, from all 
snmner of action or actions that he might otherwise hare against them or any 
of them, for so entering, keeping, or letting the said premises. And that six 
calendar months' notice to quit the said house shall be given by either party ; 
osd when such notice lAall be so given, the landlord shall have a right to pot 
op a bill for letting the said house, and to shew the same to any person desirous 
to txcBt for it. And this being the true intent and meaning of eadi party, thej 
Inive hereunto interchangeab^ set thcsr hands the day and year first above 
writiteB.^ (Signed and attested.) 

TJnder tifais agreement the pauper entered tqpon the premises, occupied them 
fc r i u ur years, was rated and paid the rent and rates for and resided upon them 
fcnBg all that time. 

The question for the opinion of this Court is whether the pauper, mider 
the terms of the above agreement, hired the tenement for a year within the mean- 
ing of the statute. If the Court should be of opimon that the pauper hired the 
tenement for a year within lAie meaninff of the statute, tihe order of removal and 
the erder of Sessions are to be quashed, otherwise to stand affirmed. 

Bodkin^ in support of the order of Sessions.-— This question depends upon 
wlietber 1be words of the second section of 6 Geo. 4, c. 67, " bond Jide rented 
by such person, 8cc. for the term of one whole year,^ have been complied wilh; 
end it is submitted that, under the agreement set out in the case, the pauper did 
not rent the tenement in question for the term of one whole year. Two cases 
woe referred to at the sessions {Reof v. Herstmonceauw, 7 B. & C. 651 ; and 
Miff. V. Chawttm, 1 Q. B. S47) ; but they are quite distinguishable. In the 
Jbnner ease there was a tenancy for a year defeafflole by notice ; and the Court 
decided that that was immaterial, as the notice had not been given, and the 
tenancy was not in fact defeated. In the latter case the question turned upon 
liie meaning of the word ^ months,^ whether lunar or calendar ; and the taking 
was held to be for a year, because ^mmiths,^ by reference to the context, was 
fadd to mean ^* calendar months.^ But in that case there was an express agree* 
Bwnt for six calendar months* notice to quit ; and it was not even contended 
ftiat tiiat stipulation would alter the efiect of the precise agreement as to the 
lenn for which the house was taken. The latter case^ therefore, is an authority 
for the respondents. Looking, therefore, to the present agreement, it is only a 
Uring for cme week and six months ; because the tenancy may be determined 
alt any part of the second week. If the parties should ptease, it may continue 
Wnger, and provision is made for that case ; but there is no certain tenancy for 
aipr longer term. The cases of settlement by fairing and service, in which an 
indefinite hiring or a hiring for a year has been presumed from the fact of a 
month's notice to quit, althon^ the wages have been payable weekly, may be 
naforred to ; but there is no analogy ; those cases are decided on the ground of 
iiloonsistency between the two conditions, l3ie weekly wages raising a presump- 
tkm of a weekly hiring, and the month's notice raising Uie presumption of a 
monthly hiring : but no inconsistency of that sort necessarily arises here ; the 
t^rm is distinctly expressed; and the other stipulations provide for contin- 
gencies, which may or may not happen. 

Pashey and Prendergtut, contrii. — Rew v. Hereimoneeauw (7 B. & C. 661) 
18 in its circumstances a strong authority in favour of the appellants; because 
tliefe a man hired a tenement of 21 1. a year, the r«it to be paid weekly, and 
eitlier party to be at liberty to determine the tenancy by a quarter's notice 
fix>m any quarter day ; and having occupied the premises more than a year. 
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and paid a year's rent, he was held to have thereby gained a settlement under 
the statute. In Reg. v. Chawton (1 Q. B. 247)9 the house was taken ^ fa 
the term of six months, from the 1st day of January next, and so on for six 
months to six months, until one of the said parties shall give to the other of 
them six calendar months^ notice " to quit ; and it was held that, lookii^ at 
the whole instrument, a tenancy for a year was intended. These, thereroiek 
are authorities to shew that the Court look at the effect of the whole instm- 
ment ; and although there may be some terms which imply a shorter duratka 
than a year, yet if they are inconsistent with others, the Court will decide ac- 
cording to the general intention of the parties {Winter v. Perraity 9 C. & F. 
621 ; Voe v. Gallini^ 3 Ad. & £. 840), leaning always to the presumption of a 
yearly tenancy. (2 Preston's Abstracts, ^;{a) 4 ^ent, Comm. 111.) (6) In 
the present case there are many terms inconsistent with the notion of a weel^ 
tenancy or a tenancy at will : fair wear and tear is to be allowed ; no remofai 
of goods without notice ; and a power to distrain for a quarter's rent, and sx 
months^ notice to quit. In Doe dem. Hull v. Wood (14 M. & W. 68S,GB7), 
Baron Parke said, ^^ Richardson v. Langridge (4 Taunt. 128) correctly laji 
down the law on this subject ; viz. that a simple permission to occupy creatai 
tenancy at will, unless there are circumstances to shew an intention to cratfr a 
tenancy from year to year ; as, for instance, an agreement to pay rent br the 
quarter or some other aliquot part of a year.'" A weekly rent alone waolld im- 
port a weekly hiring, and no greater effect can therefore be given to the exjsai 
provision in this agreement ; but as the one month's notice has been held in the 
cases of hiring and service to be inconsistent with a weekly hiring, and audi 
hirings have consequently been treated as indefinite hirings or binngs^rayeir, 
80 in the present case the six months* notice is inconsistent with a weekly biiing; 
and the same consequence follows. (Rew v. Great Yartnouih^B M. 8c S. 114; 
Rejp v. St. Andrew y Perahorej 8 B. & C. 679-) [Eble, J. — In those cases the 
hiring itself was for an indefinite term ; and all turns upon that.] The Courts 
look to the notice for the purpose of determining what was intended to be the 
duration of the contract. [Colekidge, J. — E&ct must be given to all ptrts 
of the instrument, if possible : you would give effect to one only.] Six months' 
notice is the appropnate notice for a tenancy from year to year ; and after the 
first week, at aU events, the hiring was quite indefinite. But further, the case 
finds that the pauper occupied for four years, and was rated and paid hiarat; 
and the subsequent acts ot the parties are not to be excluded in conaidaJi^ 
the intention with which the agreement was entered into. [Erle, J.— The 
construction of a written instrument is the same the day after it was exeeoted 
as a year after. Thei*e is only one case where the acts of the parties havebeea 
allowed to be so used.] In a recent case of Reg. v. Mendham (16 L. J. 67} 
M. C. ; 2 New Mag. Cas. 70), the Court referred to the subsequent acts of the 
party for the purpose of ascertaining the meaning of the contract. [Ekle, J.-* 
There it was not a written contract, which makes all the difference.] Tbe 
terms of the contract were proved by a witness, and subsequent acts were r^ 
ferred to for the purpose of explaining them. In Coos v. Bent (5 Biiu^* 
185), an admission of a charge of naif a yearns rent in an account between & 

(a) The following is tbe passage referred to : — 



this day tenancy at will cannot arise without 
ecpress grant or contract. All general tenancies, 
with the exception of the tenancy of a mortgagor 
under his mortgagee, and of a cestui que trust under 
his trustee, are, by implication and constructiTely, 
from year to year." 

(b) The following is the passage referred to :— 
" Estates at will, in the strict sense, have become 



almost extinguished under the operation of jwSidd 
decisions. Lord Mansfield observed that an iafsili 
quantity of land was holden in England witboiK 
lease. They were all, therefore, in a technical woMt 
estates at will ; but such estates are said to cxiil 
only nominally ; and where no certain term is •gm' 
on, they are construed to be tenancies from yMf 
to year, and each party is bound to give ictionW' 
notice^ &e." 
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tdaintifT, who had entered on premises under an agreement for a lease, and his 
wndlord, was held to constitute him a tenant from year to year, and liable to 
distress. [Coleridge, J. — There being no written contract, that was held 
some evidence of a tenancy from year to year.] Rex v. Lang Whatton 
(6 T. R. 447) is a stronger case. 1 here it was held, that if a servant live three 
years in service with the same master, it is evidence from which the justices at 
sessions may infer a hiring for a year, though it appear that at first the servant 
was only hired for a part of a year. 

XjOED Denman, C. J. — I cannot doubt that in this case the Sessions have 
done right ; and that the tenancy created by this instrument was not a tenancy 
for the term of one whole year. I may add that I think the learned Assistant 
Judge might have taken upon himself finally to dispose of this case. 

Coleridge, J. — If we had been driven here to determine between two or 




taking 

and in no part of it a taking for a year certain, though it is contemplated that 
Ae tenant might continue to hold beyond the first week. But as to the six 
months^ notice to quit, there is certainly nothing to prevent the giving of that 
notice in any part of the second week, and, as it is determinable at any time, 
the tenancy might clearly be put an end to within the year. With regard to 
the payment oi rent, at first it is made payable daily ; and, assuming that it is 
afterwards payable quarterly, the power to distrain, in case goods are removed 
from the premises, is not so limited ; but may be exercised whenever any less 
portion or the rent is due. The inference to be drawn from the whole agreement 
IS, that no tenancy for a year is created, although the tenancy under it may 
last for more than a year. 

WiGHTMAN, J. — I am, upon the whole, of the same opinion. The taking is 
expressly for a week certain, with six months^ notice to quit. That, therefore, 
is a contract to hold for six months ; and, after the expiration of that six months, 
the tenancy might, perhaps, become such as the Courts would consider a yearly 
tenancy; and then the arguments of the learned counsel for the appellants 
would apply ; but the contract itself is certainly not a hiring for a year cer- 
tain. The power of distress given does not raise the same douot. 

£ble, J. — It is clear that a demise for a year is not expressed ; and I think 
that effect may be ^ven to all parts of the instrument without a tenancy for a 
3^ear being implied. Therefore, the requisites of the statute have not been 
ocMuplied with, and the Sessions were right. 

Rule to quash the order of Sessions discharged. 
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Michaelmas Term. — Naeember SS, 1847. 
The Queen v, John Thoswtok. 



Mij^kway Act — Appeal a§fakut ^ertijieate ff jmtticei far Hftppmg up foot 
'■■'Jwr%adieti»m--CotU^biditamtmtfi»r mtobBdimn tfmrUr^ 

GJr« ike trial qfan trnMetmetdfir duokeHenee to «i nrder ^ BemkmM^ ma§ie «^poi» 
dtfendani agamti a cert^ltaie qf two jmtUeee f&r wieppimg ^p, Mmr^^f, mad twm 
footway, the proeeeuiore gave lii evidence the record if the order qf SeuionSf and 
i^Hm the drfendant qfa copy, and demand and r^fitaal qf the aiaunmi ofeoete tkereky oHkniiB 
Repaid hy the drfemdani* 7^ only anewermade by the d^fmdant when 4ke emomef wm immM 
woe thai he did net ewe emy thing >— 

Beld etfffieieni evidence to go to the jwry that the (fence charged had been eomweitted^ and IW i 
wae not neceetary to prove aliunde the exietence rf'the certificate or the fact qf ike e^peaL 

The appeal againet emeh certificaie given hy h 9f^ Wm, 4, e. &0, t. 88, ie to the eemiem ^vmt 
efter the etepiraikm qf Jvur weeke frmn the day qf the void cvri^lemie^ ^, imfcij^ hemte^pd 
with the clerk qf the peace :**^ 

Meld, that the order wae not bad for not ehewvng the time when the cert^ieaie wme lodged mM 
wae a fact of which the BeeeUme had no Judicial knowledge, and into whidk they were met head U 
inquire, unless the oljeefien were raised ittcidentutty b^fiire them. 

By eec. 90 qf H Sf 6 Wm, 4, e. 50, the Beesiene, uponeuch appeal, are t tnp o were d tomderike^pi^ 
lent to pay the costs qf the respondent^ as well as to order the surveyor to pay ike mjjpfiienfM firitf 

INDICTMENT for disobedienoe to acn order of Sessms. The indktaaati 
stated that at the General Quarter SessiooB of the Peaoe of cmr Lsdj the 
QueeD, faolden in and for the county of Westmoreland, at SjMU, in and lor 
the said county, to wit, on Friday, the SSrd day of October, AJ).18tS,befoi<e, 
&c., upon the trial of a certain appeal which then and there came to be tned at 
the said sessions, and wherein one John Thornton was the appdlait, aal 
Matthew Bell and Thomas Hodgson, die surveyors of the hielrwa^ id the 
torwnship of Kirkby Lonsdale, in the said <x>unty of Weitaiaveuttid, ipoe dii 
respondents, and wnetcsn and whereby the said John Thornton ajmaledagaflt 
a certain certificate bearing date the 9th Avj of Septembw, A.D. ISi^ tmi 
being under the hands of John Hutton fisher Cieik and Edwiod Titthaii 
EsoB., two of her Majesty's justices of the oeace in and for the said ^oo^ 
of Westmoreland, and acting in and for die division of Lonsdide Wai4 ■ 
the said county, and which said certificate was tot the stopphig, divertiK ^ 
turning a certain portion of a certain public footwwjr leading, &c And Wre- 
upoQ at the said sessdons, upon reading the said certificate lodged with the deik 
oi the peace for the said county, and upon hearing the counsd and witnesftICi 
both sides, and upon the return of the verdict of twelve disinterested men re- 
turned to serve as jurymen at the said quarter sessions and duly empanneUed to 
try the same, that the proposed new footway was nearer than the saidportica 
of the said public footway intended to be stopped up and more commodious to 
the public, and that the said portion of the said puolic foot way intended to be 
stopped up was unnecessary, and that the said appellant John Thornton would 
not be injured or aggrieved, it was then and tnere at the the said sessioai 
ordered by the said Court, that the said appeal should be dismissed, and that the 
said portion of the said public footway should be stopped up, diverted, and 
turned, as in the said certificate mentioned ; and that the said appellant, tk 
said John Thornton, should pay unto the said Matthew Bell and Thooai 
Hodgson, then and there being the parties who received the said notice of 
appeal, the costs and expenses incurred in resisting the said appeal, amountiog 
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lo the sum of 47^ 18s. 6d., as by the said order, reference being thereunto had, 
will more fully and at large appear; of which said order the said John 
TfaomtoD afterwards, to wit, on the 9tb day of February, A.D. 1847, at 
Kirkby Lonsdale aforesaid, in the county aforesaid, had notice, and was then 
and there personally served with the said order, and was then and there 
requested by the said Matthew Bdl and the said Thomas Hodgson to pay to 
diem, the said Matthew Bell and Thomas Hodgson, forthwith, tnen and there, 
die amount mentioned in the said order ; nevertheless, the said appellant, the 
■dd John Thornton, late of the township of Kirkby Lonsdale, in the said 
county, cordwainer, upon bdnff served with the said order as aforesaid, and 
after such notice thereof as aroresaid, then and there unlawfully and con* 
Imptuously did neglect and refuse to obey the said order, and to pay to the 
indr Matthew Bell and Thomas Hodgson, or either of them, the sum of 
47/. 18s. 6d. in the said order mentioned, as required by the said order, 
or any part thereof; nor hath he, the said John Thornton, at any tkne 
OMnpuea with the said order or paid the said sum of money, or any part 
thereof, to the said Matthew B^l and Thomas Hodgson, or to either of 
dmn, thouri) often requested so to do, but hath hitb^o wholly neglected 
md refused to comply with the said otdet or to pay the said sum of moaewj 
bbA the same is stiU wholly impaid, in contempt of our said lady the 
Queen and her laws, to the evil example of others, against the form of the 
statute, 8cc. 

Plea — ^Not guilty. 

This indictment having been removed into this court by certiorari^ was 
tned before Wightman, J. at the last summer assises for the county of Wesl^ 
moreland, when a verdict was found for the Crown. The evidence offered on 
the part of the prosecution consisted merely of the production of the record 
of tne order of Sessions mentioned in the indictment, together with proof of 
the service of a copy of that order upon the defendant, and of a demand and 
refusal of the money thereby ordered to be paid. The demand was made 
upon two occasions ; upon both of which the defendant only answered that he 
dn) not owe any thing to any body. Upon the part of the defendant it was o1> 
ftcted — ^1. That the above evidence was insufficient to prove the<^ence charged, 
because the authority cS the Sessions to make the order ought to be proved 
oKunde. S. That the order of Sessions did not shew juiiscuction on the fiwe 
ctf it S. That the Sessions had no power to order the defendant to pay the 
ooBts of the appeal. The learned Judse overruled the objections, but reserved 
leave to move to enter the verdict ror the defendant upon the above grounds. 

Ramshag (on Thursday, November 18) moved tor the judgment of the 
(Tcrart upon the defendant. 

Pashhy thereupon moved, pursuant to tlie leave reserved, for a rule callins 
on the prosecutor to shew cause why the verdict found fof£ the Crown dKHiM 
not be set aside, and a verdict for the defendant entered. First. The proof at 
the record of the order of Quarter Sessions, of the service of it, and of a 
demand and refusal of the money, was insufficient to entitle the Crown to a 
verdict upon an indictment for contempt. At the least, the existence of the 
certificate, and the fact of the appeal, ought to be proved aUunde^ otherwise 
the order oi Sessions may have been made altogether without jurisdiction ; and 
aa was said by Holr^d, J., in Ilea v. AU SatniSj Souihamptan (7 B. & C. 
TBSPf 790), ^< the rule that, in inferior courts and proceedings by ma^stratea, 
tibe maxim omnia preeumuntur riii ease acfa,does not apply to give junsdictka, 
baa never been Questioned.'* Rear v. GUkes (8 B. & C. 4S9) is a case in point 
That was an inaictm^t for disobedience to an order of justices ; and Xord 
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Tenterden, C.J. said, " According to the general rule, the prosecutorial^ 
bound to establish, by legal proof, that the offence charged in the indictmeA 1^ 
had been committed by the defendants. In order to shew that an offence wm ^ 
committed in this case, it was necessary to make out that the order was ok 
which the magistrates had authority by law to make. They had no such autiM^ 
rity, unless the rules of the society of which the defendants were members had 
been enrolled at the Sessions. That fact it was necessary to substantiate 1]^ 
legitimate proof. The recital in the order of justices, that the rules bad ben 
enrolled, was not, as against the defendants, legal evidence of that fact. Tk 
rule for setting aside the verdict must, therefore, be made absolute."" So on 
motion for an attachment for non-performance of an award, the authoritr of 
the arbitrator must be proved. Halden v. Glasscock (5 B. & C. 390), wooe 
Holroyd, J., said, ^^ Suppose a rule of court were drawn up, simply ofdcr- 
ing a party to abide by the award of A. B., you could never bnng that 
party into contempt for not performing the award, unless you shewed how the 
rule was obtained.'"(a) That the mere order of Sessions is not of itself saffi- 
cient evidence, is strongly illustrated by the case of Reg. v. The JusHea tf 
the West Riding (5 Q. B. 1), where the Court of Quarter Sessions had eoD- 
firmed an order of removal upon an appeal entered by the overseen of tAe 
removing parish, as by the overseers of the parish to which the paapns 
were removed, but witnout their knowledge or consent, and ordered the 
latter to pay costs. That was an order made clearly without any jam- 
diction; but to which no objection would appear upon the face of it 
This Court, therefore, directed the entry to oe erased, for the purpose of 
allowing a regular appeal to be entered and tried on the merits. So in the 
present case the appeal may not have been entered by the deSendaDt at all, but 
Dy some other person. [Erle, J. — ^When this defendant was served with a 
copy of the order to pay the money, his answer was, *^ I don\ owe it, and I 
will not pay.*" He cioes not say, " I am not the John Thornton here men- 
tioned,'^ or any thing of the kind. Surely that is evidence for the jury.] It 
was quite enough for him to refuse to pay : he was not bound to state his 
reason ; nor can his silence upon that point be used as evidence against UnL 
.The rule is, that the Court will make no intendment in favour of jurisdictioo. 
<< The Court ought to remain neuter, and not to make inferences, but call upoi 
the parties applying to shew affirmatively that they comply with the statutorf 
conditions,^ as was said by Coleridge, J., in I&Bg, v. jDavid Smith (7 Q. B. 
543, 549 ; 1 New Mag. Cas. 484), where an order of filiation was held bid for 
stating that the application was made by the overseers of a parish, and vA 
shewing that there were no guardians, the statute directing the applicatioQ to 
be made by the guardians, *^ or, if there shall be no guardians,^ then oy theove^ 
seers. In Reg. v. Martin (2 Q. B. 1037, a), the oraer of Sessions shewed juris- 
diction, and application was made to enforce it by mandamus to justices to 
issue a distress warrant ; but Lord Denman, C.J., asked, ^^ Have the Quarter 
Sessions been properly set in motion ?^ and the Court refused the applicatioo, 
because the oraer of justices, which was the foundation of the proceeding at 
sessions, did not shew jurisdiction. The mere appeal alone could not give 
jurisdiction : the appeal must be against something ; and even if there be 
evidence that this defendant did appeal against something, there ought to haw 
been proof of the existence of that against which he appealed. Thus, in oidff 
to protect magistrates against actions of trespass and false imprisonment, tb^ 
must produce, not only the conviction, but the information upon which thit 
conviction was grounded. {Hill v. Batemanj 1 Stra. 710, cited IS East 74, d\ 

(a) See alio 1 Stark. Eidd. 350 (2Dd edit). 
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«nd Maaaey v. Johnsotiy IS East, 67, 82) ; in which latter case Mr. Justice Le 
: Blanc is reported to have said, ** that the objection would have assumed a very 
idifibrent shape if there had been no information on oath of any person whereon 
fO found the conviction ; the information on oath of T. S., on which the con- 
viction professed to be founded, having been negatived by the evidence : but 
diere was, in fact, an information on oath laid before the magistrate by T. O., 
which, at all events, authorized the proceedings.^ Nichols v. Chalie (14 Ves. 
165) supports the same view. Secondly. The order of Sessions is bad on the face 
of it. It does not shew jurisdiction, because it does not appear when the cer- 
tificate appealed against was lodged with the clerk of the peace. The appeal is 
ffiven by sees. 85 & 88 of the General Highway Act (5 & o Wm. 4, c. 50) ; and 
It is given only to the Sessions ^' next after the expiration of four weeks from 
the day of the said certificate of the said justices having been lodged with 
the clerk of the peace as aforesaid.^ No other Sessions therefore could have 
any jurisdiction m the case ; and it is essential therefore that the time of lodging 
the certificate should appear. {R. v. The Justices of Oxfordshire^ 1 M. & S. 
446.) The cases on this point were much discussed in Ryalls v. The Queen, 
now waiting the decision of this Court, (a) Further, the certificate itself ought 
to have been set out, or the facts which it states. Thirdly. By the statute costs are 
not payable except by the surv^or or the party applying to stop up the road. 
The clause in question is sec. 90 of 5 & 6 Wm. 4, c. 50, which provides that 
^' the Court of Quarter Sessions is hereby authorized and reouired to award to 
the party giving or receiving notice of appeal, such costs ana expenses as shall 
be incuired in prosecuting or resisting such appeal, whether the same shall be 
tried or not ; and such costs and expenses shall be paid by the surveyor or 
other party as aforesaid, at whose instance the notice for diverting and turning 
or stopping up the highway, either entirely or subject as aforesaid, shall have 
been given ; and in case the said surveyor or other party as aforesaid shall not 
appear in support thereof, the said Court of Quarter Sessions shall award the 
costs of the appellant to be paid by such surveyor or other party as aforesaid, 
and such costs shall be recoverable in the same manner as any penalties or 
forfeitures are recoverable under this Act.^' Now, the e£Pect of this clause, 
although not free from ambiguity, is, that the costs are to be paid by the 
surveyor, or by the person at whose instance the notice for stopping up the 
highway was given ; out not that the appellant should in any case pay the 
costs of the respondent. [Coleridge, J. — That construction gives no effect 
to the earlier words of the section.] The person " receiving notice of appeal" 
is in all cases the surveyor (sec. 88), and the object, therefore, is to protect him 
from costs, where the application to stop up the road originates with a private 
individual. The latter words accordingly point out by whom the costs are to 
be paid, — that is, by the surveyor in some cases ; and when they are to be paid 
to the surveyor, then by theperson at whose instance the notice for stopping up 
the highway was given. Tne latter words render specific what is general 
before ; and in any other view of the case the latter part of the section would 
be altogether useless. [Coleridge, J. — No ; those words are required in one 
case, in which costs would be awarded against the surveyor. Tnere are two 
parties who may give the notice for stopping up the highway ; and therefore 
the payment is to be made either by the surveyor or by the person at whose 
instance that notice was given; but there would be manifest injustice in 
holding that the respondent might be required to pay costs, but not the 
appellant.] A person who obtains an order for stopping up a road for his 

(a) Argued Saturday, Jan. 23, 1847. 
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own private Interest and coBvenience, amnot complain of any iajustioe if faeil^ 
lequired to pay the costs incuned in obtaining it. w^ 

Cur, ado. mtlt I ^ 

lie 

Lord Denmak, C. J., now delivered the judgment of the Court. — This mir 

amotion to «it» a verdict of not guilty. Certain obiectiona were radeli||' 

the order of the Quarter Sessions, for disobedience to which the defendant m I' 

prosecuted; but they were answered on the motion. It was further obgeetoi' 

diat the record of the order made upon the appeal of the defendant agaiml tk I" 

certificate of the magistrates, did not shew jurisdiction, because it did all" 

shew that the certificate appealed against had been left with the derktif di ■' 

peace at the proper time, tnat is, four weeks b^c»e the sessions ; but we aierf ■' 

opinion that that objection £uls. The jurisdiction is sufficiently shewn ia af 

matter if the record or other instrument sets forth the tribunal properiyc* 

stituted^ and the inception of the proceedings within the cognizance of Art 

tribunal. In this case the Quarts Sessions are a properly constituted tnboai 

far the appeal in question ; and the first step of wnicn it has oognizaaoe kfk 

appeal itself. In our judgment, it was not necessary to atate the tineilMB 

the certificate was left with the derk of the peace ; because the Qiuater 

Sessions have not judicial knowledge of that fact, and have no duty toaqm 

into it, unless the objection should be raised incidentally before thcsL We 

therefore think there should be no rule in that case. 

JtuiBrefitmi 
A.B. 



COURT OF EXCHEQUER. 
Michaehnaa Term. — November 18, 18I7. 

The ATTOBNET-GENXnAL o. Bailx7. 



Act, 6 Geo. 4> c. %^—8pirit9^8wtet tpiritt ofniire. 
Sweet epiHU qf nitre are not ** apiriU*' within Me Bafcite Law. 

THIS was an information for receiving spirits from a person notalk^ 
distiller ; for receiving spirits without a permit, &c. Plea — ^Natguihj. 

At the trial, before the Lord Chief Baron, at the sittings after fxaOj 
Term, 1846, a verdict was taken for the Crown, by consent, subject to w 
(pinion of the Court upon the following case :^- 

The defendant is a wholesale druggist and manufacturing chemist, reading 
at Wolverhampton. 

In the month of December, 184S, one William Faulconbridge called upcmtk 
defendant, and offered him for sale, without any permit, some spirits of viK 
fifty-six per cent, over proof, which had been illegally andprivately distilk^ 
and whicn had not paia or been charged with any duty. The defendant vtf 
aware, at the time, that the spirits so offered to bun baa been illicitly distiDfll 
and had not paid or been charged with any duty. He refused to buy any sdA 
spirits, but informed the said Faulconbridge that if he would make the spiik 
into spirits of nitre, he, the defendant, would buy 8(U. worth a week of U^ 
The said William Faulconbridge said he did not know bow to make spirits of 
nitre, and the defendant then explained to him how to do so, and furnished Um 
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iith certain in^redknts^ aamely oil of vitriol and ground saltpetre ; and sold 
mxk a still for the purpose. 

"Within a short time afterwards, the said William Faulconbridge mixed the 
Baterials with which the defendant had provided him with a quantity of 
Hicitly and privately distilled spirits, whidi had not paid duty, and distilkd 
Bom them sweet spirits of nitre, and delivered the spirits of nitre so made, Ga&- 
mttSng of two gallons, to the ddendant, who accepted and paid for them. 

From that tune^ down to the time of exhibiting the infonnati(m, the defendant 
pea in the habit of receiving and paying for, without a permit, from the said 
If iUiam Faulconbridge, in quantities of sevmd gaUons at a time, sweet sfints 
wi nitie^ which were made from spirits of wine and nitric acid (the nitric 
Mid being substituted for the oil of vitriol and saltpetre used on the first 
■ecasion). 

To make four-and-a-half gaUons of sweet qpirits of nitre, six gallons of 
qpirits, at fifty-inx per cent, over proof, were used. Sweet i^nrits of nitre is an 
■iticle usually sold by chemists and druggists, and the spnts of nitre so pur- 
diased mid received by the defendant, m>m the said Wuliam Faulconbridge^ 
Ml the occasions aforesaid^ were merdiaittable sweet spirits of nitre. 

The ordinary article ot trade, called sweet spirits of mtr^ is made from spirits 
of wine, on winch a du^ is paid of lis. 9d. per gallon, aoid the ordinary cost 
price of sweet spirits of nitre, so made, is from 18b. to S5s, per eallon. The 
price pud by the defendant to Faulconbridge was ISs.. 9d. per giOlon. 

The chenncal analysis of sweet sjpirita of nitre is as follows : — ^Eighty per 
oent. unoombh»ed spirits, and the rest hyponitrous ether. Hyponitrous ether is 
a diemical compound of hjrponitrous aaa and alcohol. 

According to some methods of making sweet spirits of nitre, hyponitrous 
ether is not separately produced ; while, according to other methods, they are 
Made by a direct medianical admixture of hyponitrous ether with spirits, in 
tbeproporti(Mi of four pints of the latter to one of the former. 

The s{»rits from which the sweet spirits of nitre above mentioned were on all 
occasions made, had been privately and illegally distilled by Faulconbridge, 
who was not at any time a hcensed dealer in or retailer of spirits, and no duty 
WM ever paid or cbarg^ on any part of such spirits. 

The defendant, WDIiam Bailey, was, throumout and during the whole time 
of die above desdings and transacticms with Faulconbridge, fully aware that 
Ae spirits of which the sweet enpirits of nitre above mentioned were on every 
oecaszon composed, bad been illegally distilled by the said William Faulcon* 
bridge, and had not paid or been charged with the duty, and that the said 
Wilnam Faulconbridge was not a person duly qualified and licensed by law to 
sdl or distil spirits. 

The defenoiEmt also supped Fauloonhridse on the above occasions with the 
DEimdients ; viz., in the first place, with cS of vitriol and ground saltptre^ 
bkI afiterwards with nitric add, for mixing widt the spirit from whicn the 
qpirits of nitre were distilled, for which ingredients no charge was made by the 
Defendant upon the said William Faulconbridge. 

The pleaoings were to form part of the case. 

If the Court should be of opinion that, on the above fiurts, the defendant 
had rendered himself liable to any of the penalties sought to be recovered 
under any of the counts of the information, a verdict for uie Crown was to be 
entered for one penalty on any such count. If the Court should be of a con- 
trary opinion, a verdict was to be entered for the defendant. 

The case was argued Friday, April 80. 
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Sir J.Jervis^ Attorney-General (Wilde with him), for the Crown. — Thisisi p 
special case to try whether sweet spirits of nitre, usually sold by chemists, at |g| 
spirits within the Excise Acts, an information having been laid agaiukl^ 
the defendant for recovery of penalties for breach of the excise laws, kp 
receiving large quantities of sweet spirits of nitre without a license. Thcl^ 
first and second counts in the information are founded on 6 Geo. 4, c 80^ |i 
s. 107, imposing a penalty of 500/. upon any person who shall receive orbnj, 
or shall procure or employ any person to receive or buy, any spirits from aoj 
person or persons whomsoever, except from some licensed distiller, rectiliar, or 
compounder of spirits, &c. ; the third and fourth counts are founded on the 
S W m. 4, c. 16, s. 10, imposing a penalty of 9,001. upon every person who shaD 
remove, deliver, or send out, or cause to oe removed, delivered, or sent out, anj 
commodities for the removal whereof a permit is or shall be required, &c.; the 
fifth and sixth counts are founded upon the 133rd section of the 6 Geo. 4, c.811^ 
imposing a penalty of the loss of the spirits, and three times the value thato( 
if any person shall knowingly receive, buy, or have in his, her^ or their custody 
or possession, any spirits after the same shall be removed from the place where 
the same ought to have been charged with the duty payable in respect thereof, or 
before the duty to which the same shall be liable has heen charged and paid^fe 
The last count is a general count on the regulation Act, 7 & 8 Geo. 4,c5Sj 
s. 32, imposing a penalty in every case where goods or commodities chttgdble 
with duty shall be removed, or shall be deposited or concealed in aoypboe, 
with intent to defraud, &c. It is clear that here is a manifest inteation on the 
part of the defendant to conceal the spirits by altering their form ; thequestioD 
arises on the meaning of the word '^ spirits, in section 101 of 6 Creo. 4^ c. 80. 
This section is to remove all doubts respecting the denomination of spirits, 
and provides that all spirits distilled or made in England or Scotland, or Ire- 
land, and imported into England, shall be called British spirits ; and that dl 
spirits of the first extraction, drawn or produced by one distiuation or wash, shall 
be deemed and called low wines ; and that all spirits produced by the re-distJ- 
lation of low wines, or any further re-distillation, and which shall be conveyed 
into or kept in any feints receiver, shall be deemed and called feints; and that 
all other spirits produced by re-distillation, and which shall not have had aoj 
flavour communicated thereto, and all liquors whatsoever which shall be mixed 
or mingled with any such spirits, shall be deemed and called plain Britidi spirits; 
and that all other spirits produced by re-distillation, and wnich shall haveW 
any flavour communicated thereto, and all liauors whatsoever which sbtll he 
mixed or mingled with any such spirits, shall oe deemed a British compoimd 
csMedi British brandy, and that all other spirits produced by re-distiUat]oii,«Dd 
which shall have been distilled or mixed with juniper berries, caraway seeds, 
aniseeds, or any other seeds, preparation, or ingiedient whatsoever, used in tbe 
compounding of spirits, and all liquors whatsoevef which shall be mixed cr 
mingled with any such spirits, shall be deemed and called British compounds; 
and that all British spirits of the strength of forty-three per centum above proo^ 
as denominated by the hydrometer celled Sykess hydrometer, and all spirits cf 
a quarter or higher degree of strength, shall be deemed and called spirits of 
wine, &c. And I contend that sweet spirit of nitre is either Britm spirit 
or British compound, or liauors mixed and mingled, or strong waten 
There is a great distinction oetween spirits in suspension and in sdutioii^ 
This sweet spirit of nitre is not in solution^ but in suspension ; it consists of 
eighty per cent, of uncombined spirit, and the rest is hyponitrous ether. It it 
not found by the case that the spirit in the sweet spirit of nitre cannot be agaio 
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estored to its former state, and used as spirit ; there is a very strong case in 
upport of my argument, The Attorney-General v. Green (4 Price, ^4), where 
be defendant, in his trade of a blacking-maker, made and used a certain liquid 
frequently sugar-water, as it was called, and cooper^s wash) which was in point 
(f fact vinegar, or a preparation for vinegar, mixed however with oil and lamp 
or ivory black, and other ingredients calculated to make blacking ; but before it 
90uld be used for that purpose it must become vinegar, and the liquid was 
|px>d vinegar when it had deposited the other materi^s which had been mixed 
irith it by standing for some time ; and in that case it was held that the prepa- 
ration so converted into vinegar was liable to duty, although he did not sell it 
18 vinegar, but as blacking. 

Martin^ contr^.-*In the case of The Attorney-General v. Green, if it had 
been shewn that the person who had bought the pot of blacking had made 
bimself liable to the excise laws because of purchasing an article containing 
vinegar, it would have been an authority in support of this case, but that case 
does not at all govern the present one. The spirit can only be reproduced by 
le-distillation ; and the question is, whether spirits of wine in a state not 
chemically combined in sweet spirits of nitre, are ^* spirits ^* within the meaning 
of the 6 Geo. 4, c. 80, althougn reference is made to sweet spirits of nitre ; that 
depends on the construction of sec. 101, which is for the express purpose of 
denning what is spirits, and it mentions five di£Perent sorts ; and it cannot be 
oontended that sweet spirits of nitre come under any of these descriptions. 
What was meant by the Act was, to include every thing that is usually drunk 
in this country under the denomination of British spirits. Sweet spirit of 
nitre is a well-known merchantable article, and as such is recognized by the legis- 
lature ; for we find by the 6 & 7 Wm. 4, c. 72, it is expressly named in the 
schedule to that Act as one of the articles upon which a drawback is to be 
allowed upon removal from England into Ireland or Scotland, or from one of 
those countries to the other ; ^niereas if sweet spirit of nitre came under the 
denomination of the word " spirits,*' it would not require any drawback, as it 
could only be removed from bond. The real meaning of the legislature refers to 
qfnrits popularly so called, and as this is a known merchantable article of com- 
merce, except a penalty in express terms be imposed upon an article of this kind, 
the defendant, having receivea this article known by this name, a name recognized 
by the legislature, has not committed any offence within the excise laws. 

The Attorney-Generaly in reply. 

Cur. adv. vuli. 

Judgment. 

Pollock, C. B., now delivered judgment. — This was an information 
i^ainst the defendant for an infringement of the excise laws, in having pur- 
mased and received from a hian named Faulconbridge, who was not a licensed 
distiller or rectifier, a large quantity of spirits without a permit, and the duty 
on which had not been paid. There were several counts in the information, the 
mbject-matter of the illicit dealing being in all of them described as ^*a 
larTC quantity, to wit, twenty gallons, of spirits." 

It was proved at the trial mat the defendant, who is a wholesale druggist 
and manufacturing chemist, had for some time been in the habit of purchasing 
fiom Faulconbridge large quantities of sweet spirits of nitre ; it was also proved 
that the sweet spirits of nitre, so sold, were made by mixing nitric acid with 
^irits of wine, except on the first occasion, when oil of vitriol and saltpetre 
»^eiie used instead of nitric acid. The spirits used by Faulconbridge in maicing 
he sweet spirits of nitre had all been illegally distilled by him, and no duty 
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had been paid, all which was known to the defendant, who supjdied Fad 
bridge gratuitously with the nitric acid which he mixed witn the qmti 
wine. The sweet spirits of nitre, so supplied by the defendant, were oidir 
merchantable sweet spirits of nitre, such as were usually sold by cbemirts 
druggists. 

The defendant was convicted on all the counts of the informatioii, and Aotl 
IB no doubt but that the conviction is perfectly good, if the sweet apirilifi 
nitre so supplied by Faulconbridge were spirits within the true intent fldi 
meaning of the 6 Greo. 4, c 80, and two subsequent Acts, on whidi the infold 
ation was founded. 

The Attorney-General, in support of the conviction, arffued that the Kqoi 
seized was clearly spirits within the statutes, it having been proved at tk 
trial that every four-and-arhalf gallons of the sweet spirits of nitre in miedi 
contained six gallons of q)irits at fifty-«ix over pro(» ; and further, ttiat tk 
chemical analysis of the compound eives eighty parts of unoomfained ipiiitilB 
twenty of hyponUroiu ether ; and he further argued, that by the vcfj tern 
of the statute 6 Geo. 4> c. 80, s. 101 « such a mixture is defined to be qnte 
widiin the Act. The language of the clause referred to is as fioUovi: after 

Eevious enactments as to what shall be deemed to be low winea^ mi wbit to 
feints^ it goes on to enact, ^' That all other spirits produced by i»-diKffli£ian, 
and which shall not have had any flavour communicated tfacnlB, Mid all 
liquors whatever which shall be mixed or mineled with any such qinks, JbaU 
be deemed and called phun British spirits ; and that all other spirits nodnoed 
by re<listilktion, and which shall have had any flavour conununicatea thento, 
and all liquors whatever which shall be mixed or mingled with any ndi 
spirits, shall be deaned a British compound called British brandy.*' With 
respect to any argument to be deduced from this last-mentioned section, itamt 
be observed that there is not in truth any definition as to what is meant by Ae 
word spirits. Tlie section is not an interpretation clause explaiBiiig db 
meaning of the word ^irits, but an enactment as to what are to oe dggmiri to 
constitute the di£Perent classes or denominations of spirits. It assumes tfait 
aoirits is a word of known import, and then proceeds to define the diffeRflt 
classes of spirits. So that it does not enable us to determine the matoU pont 
in this case ; namely^ what is the meaning of the word spirits. 

In the absence, tnerefore, of any statutable definition, we must aanme tint 
the word is used in the Excise Acts in the sense in which it is cndoBJlj 
understood, and we do not think that, in common parlance, the wonf ipzrits 
would be considered as comprehending a liquid like sweet spirits of oitie, 
which is itself a known article of commerce, not ordinarily passing under the 
name of spirits. It is very true the case finds that spirits eitar ivy 
largely into the composition of sweet spirits of nitre, but so they do into m 
article called sal volatile, and into most, if not into all, kinds of vamidiy and 
as to other fluids, which certainly no one in common parlance would speak of 
as spirits. And we think that nothing can be taken to be spirits witmn tbe 
meaning of the 6 Geo. 4, c. 80, which does not come under the ^vGvS^^'^ d 
an inflammable liauid produced by distillation^ either pure or mixied cnly 
with ingredients wnich do not convert it into some article of oonomeroe not 
known in common parlance under the generic i^ppellation of spirits. It will 
be observed that in the 101st section, referred to by the Attomey-GeneraU aD the 
liquids there enumerated came within the description of liquids in di£Sa«Dt 
stages of progress towards alcohol, either pure, or mixed with some other fluid 
or matter, supposed to render them more agreeable as a beverage. The aijii- 
ment derived from 6 & 7 Wm. 4, c 72, and 5 Vict c ftSy is entitled togRit 
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_ and is strongly confirmatory of our view of this case. The object df 
tbose statutes was to put England, Ireland, and Scotland on an equal footing 
•Jn the exportation from one country to the other of articles which nave paid a 
duty of excise, the amount of which varies in the difierent countries. For this 
purpose the statutes allow a drawback in the case of exportation from the 
country where the duty is high, and impose a corresponding duty on expoiv 
tations from the country wnere the duty is low. These statutes are only 
material in the present case so far as they shew that the le^slature did not 
treat the subject-matter of the enactment in those statutes, and which in terms 
comprises sweet spirits of nitre, as being spirits, but as being ^< mixtures, com* 

Kunds, or preparations, into the manufacture of which spirits enter as the 
sis or principal ingredient or material thereof.'' This certainly tends very 
forcibly to shew that we are right in holding that sweet spirits of nitre are not, 
in the opinion of the legislature itself, to be considered as spirits. Another 
strong argiunent in favour of our view of this case is derived from the 
liicensiDg Acts. The 6 Greo. 4, c. 81, compels every retailer of spirits to take 
out a license, for which he is to pay a dut^ at certain specified rates, and he 
eannot get such a license without also taking out a license to sell beer, which 
he can only do after obtaining a previous license from a magistrate. If, 
therefore, sweet spirits of nitre be spirits within the true intent and meaning of 
the Excise Acts, it can onlv be sold by a licensed dealer in beer and spirits, 
and the same observation wiU apply to sal volatile, spirit varnish, and many 
other articles of commerce, of which spirits are a principal component part. 
All these matters are notoriously sold, and indeed this case states tnat they are 
sold, not by licensed dealers in spirits, but by chemists, apothecaries, or others; 
and we consider this to be a strong confirmation of the view of the case 
which treats them as something distmct from spirits, however largely spirits 
may enter into their composition. 

The oidy reported case relied on by the Attomey-Gkneral was T%e Attomet^ 
General v. Green (4 Price, S26) ; but that case differs materially from the 
present : it was an information in rem for the condemnation of a large quantity 
of liquor preparing for vinegar fraudulently deposited in an unentered place. 
The information was framed on the 48 Geo. 8, c. 69, which imposes a duty on 
every barrel of vinegar, or liquor preparing for vinegar, which shall be made 
finr sale. The defendant was a blacking manufacturer, and the liquor was 
dearly a preparation for vinegar, mixed with lamp-black and other ingredients 
used in making blacking, and it was proved tnat the liquid, though used 
merdy for the manufacture of blacking, was really eood vinegar, when it had 
been left to stand and deposit the lamp-black and otner matenals used with it. 
The real question in that case was, whether, in order to bring the liquor in 
question within the provisions of the statute, it was necessary to allege and 
prove that it was liquor preparing for vinegar for sale cie vinegar. The Court 
ndd that it was not, and that it was liable to seizure if it was liquor preparing 
for vinegar for sale, whether it was to be sold as vinegar or otherwise. It is 
obvious that this is not at all the present case. The analogous case would 
have been, if proceedings had been taken against a purchaser of the blacking 
thus made, alleging that he had unlawfully in his possession vinegar which had 
not paid duty. Tne easels certainly no authority for holding that such a pro- 
ceeding coula have been supported. 

We may further observe, that the case now before us does not find that the 
hywmitroua ether can, by any known process, be separated from the sweet 
spirits of nitre so as to leave the spirits capable of beinff used as before the 
admixture. We give no opinion as to how the decision might be if the fluid was 

vol.. II. o 
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capable of being so divided. Such is not found in fact. Inasmuch, thevefisR, 
as sweet spirits of nitre is itself a well-known article of commerce, mentioned 
in the statute by itself as a distinct article of commerce, and not oommoa^ 
known under the name of spirits, and not adapted for ordinary use as an intoaa- 
cating beverage, we think it is not spirits within the meaning of that wani 
as used in the information, and consequently there must be judgment for the 

defendant. 

Judgment for the defendant. 



COURT OF QUEEN'S BENCH. 
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The Queek v. The Inhabitants of Stainfokth. 

ApprentictiMp^Esecution by qffleer qf tawmhip^bi Geo. 3, c. 107— Svidenee qf mim fm 

binding — Allowance, 



An indenture executed by one churchwarden and one overeeer qf a townahip ia 

54 Geo. 3, c. 107. The recital in an indenture o/apprenticahip, duly certified emidh w t d ,^m 
order ofjueticeefor binding the pauper^ it primd facie evidence qf the order as bemg ea ettimte 
in diecharge of a duty impoted upon them by a etatute. 
The allowance qfan indenture qf apprenticethip ie a minieterial and not a Judicial aet, « a to unkt 
' it euentiat that it ehould §hew that it waa made within the Juriadietion qf the Juatien. TVre> 
fore, an aUowance by twojuiticei " qf and for the county** ie n^ffieieut. 

ON an appeal, at the Greneral Quarter Sessions at Wakefield, for the Wot 
Riding of Yorkshire, in January, A.D. 1846, against an order of 
Thomas Inglebv and Thomas Birk beck, two justices of the said riding, beirii^ 
date the 10th da^ of March, A.D. 1845, for the removal of William Moor, 
Elizabeth his wife, and their three children, from the township of Stainfinlfa) 
in the said riding, to the township of Kirkby Malham, in the said riding, the 
Sessions discharged the order, subject to the opinion of this Court on the fi)I» 
lowing case. 

The examination of William Moore was as follows: — '* I am aged Sijtm, 
or thereabouts ; I was married in the month of May, 1838, by banns, to wj 
present wife, Elizabeth, at the parish church of Giggleswick, in the said Weit 
Kiding, by whom I have three children, viz. Mary, now five years old, or thae- 
abouts; Alice, now three years old, or thereabouts; and Henry, now ooejoir 
old, or thereabouts ; we are now inhabiting and residing in the townsbf> of 
Stainforth, in the said West Riding, and I being poor ana not able to lopport 
myself and my family. My father and mother died before I was three yesn 
ola, and I was taken care of by my uncle, William Kitchen, who was a hnas 
at West Side Houses, in the parish of Kirkby Malham, in the said West Riding 
When I was about ten years of age, bein^ a poor child, belonging to the town- 
ship of LangclifFe, in tne said West Riding, I was bound apprentice, by the 
churchwardens and overseers of the township of Langclifie, in the said West 
Riding, to John Maugham, then of the township of Kirkby Malham, in the 
said nding, tailor, with the consent of two justices of the peace (one of them 
being of the quorum, of the West Riding of the county of York, where the 
said township of Langcliffe, to which township I then belonged, and the said 
township of j^irkby Malham, to which I was bound, are situate, the said town* 
ship of Kirkby Malham being within a reasonable distanceof the said township 
of LangclifFe), by indenture, bearing date the 17th day of July, l^SS, from 
the day of the dote of the said indenture, until I should attain the age of 
twenty-pne years. X went into the service of the said John Maugham, under 
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the said indenture, immediately after the execution thereof, and served under it 

' for about three years ; and I resided, under the said indenture, with the said 
John Maugham, in the said township of Kirkby Malham,as his apprentice, for 
the said term of three years. About the end of three years from the time of 
my binding, my master, the said John Maugham, not having any work, and 
not being able to provide me with food and clothing, sent me home to my uncle^ 
the said William Kitchen, with whom I remained for many years afterwards, 
-working for him on his farm, and never went back to Maugham, or served any 
further under my indenture. Shortly after Maugham sent me back to my 
uncle, I went with my uncle down to the magistrates^ meeting, at Gargrave, in* 
the said West Riding, where Maugham also went. Maugham there produced 
a copy or duplicate of my indenture, I cannot say which, which he delivered 
to the justices present ; the circumstances being inquired into, it was agreed my 
apprenticeship should be dissolved, and the copy or duplicate indenture, which 
Maugham produced, was given up to my uncle.^ 

' The examination of Samuel Hale was as follows : — " In the year 1822, and 
for some years before and after then, I was clerk to John Nicholas Coulthurst, 
Esq., ana the Rev. Anthony Lister, two of the justices of the peace of hi» 
then Majesty King Greorge the Fourth, then residing in or near Gargrave, 
in the said West Riding, and I attended the petty sessions held by them from 
time to time as their clerk. I have looked at the apprentice indenture hereunto 
annexed, produced by John Robinson, constable of Langcli£Pe, and marked A, 
bearing date the 17th of Jul^, 1822. Such part of the body of that indenture 
which IS in writing, and not in print, is in my handwriting; I filled it up for 
the parties to sign ; and on the day of the date of the said indenture I saw 
Richard Foster, AVilliam King, and John Maugham, the parties to the said 
indenture and therein named, severally sign, seal, and deliver the said 

^ indenture, as their act and deed respectively ; and I did then and there sign the 
memorandum at the foot of the said indenture, as witness to the signing, 
sealing, and delivery thereof; and I swear that the several names Richard 
Foster, William King, and John Maugham, severally subscribed to the said 
indentui'e, and the seals thereto affixed, are respectively the proper hand- 
writing and seals of the said Richard Foster, William King, and John 

'Maugham, the parties to the said indenture and therein mentioned; and the 
signature S. Hale, subscribed to the said memorandum of attestation, is my 
proper handwriting; and the signatures J. N. Coulthurst and Anthony Lister^ 
subscribed to the consent to the putting forth of the said William Moore as an 
apprentice, bearing date the 16th of July, 1822, written and printed at the 
foot of the said indenture, are the proper handwriting of tne said John 
Nicholas Coulthurst and Anthony Lister, two of his then Majesty^s justices 

' of the peace for the said West Riding, who signed the same in my presence.^ 
The examination of Richard Foster was as follows : — ** I was churchwarden 
of the township of LangclifTe, in the said West Riding, and William King, of 
Langcliffe, was one of the overseers, from the spring of 1822 to the spring 
of 182S, and during the month of July, 1822, the indenture of apprenticship 
marked A, now produced by John Robinson, was signed and delivered by us 
on the day of the date thereof, as such church wai*den and overseer." 

John Robinson stated that he was one of the constables of the township of 
LtangclifTe, in the said West Riding, and proved the finding the indenture 
among the muniments of the township of LangclifTe. 

The indenture was then set out at length, the material parts of which are as 
follows :— 

<^ This indenture, made 17th day of July, in the third year of the reign of 

o S 
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our Sovereign Lord George the Fourth, by the grace of Grod of the Unitei 
Kingdom of Great Britain and Ireland king, Defender of the Faith, and so fatA, 
and in the year of our Lord 18S2, Witnesseth that Richard Foster^ cbuidi* 
warden of the township of Langclifie, in the West Riding of the county xi 
York, and William King, overseer of the poor of the said township, by and inA 
the consent of his Majesty's Justices of the peace for the said ridSng wbos 
names are hereunto subscnbed, and by virtue and in pursuance of an criet 
in writing made by and under the hands and seals of Anthony Lister, dak, 
and John Nicholas Coulthurst, Esquire, justices of the peace in and for On 
said riding, in pursuance of the statute in that case made and provided, and 
bearing date the 16th day of July instant, have put and placed, and by thw 
presents do put and place, William Moore, agea ten years, or thereabouti^i 
poor child of the said township of Langclifie, apprentice to John Maugham, of 
fcrkby Malham." 

The allowance was stated as follows : — ** We, whose names are hereunto 
written, justices of the peace for the riding aforesaid, whereof one is of the 
quorum, do consent to the putting forth William Moore an apprentice, aoeord- 
ing to the intent and meaning of this indenture, and to sim this our dlovaooe 
of such indenture of apprenticeship, before the same hath been executed hfm 
of the other parties thereto, in pursuance of the statute in such case made and 
provided. Dated this 16th day of July, A.D. 1822. " J. N. ComLXHUMt. 

" AnTH. L.I8TBII." 

At the trial of the appeal, the appellants firstly objected, under grounds ci 
appeal which raised the objection, tnat the examinations were bad, inasmuch as 
it did not therein appear that the binding of the said pauper appreotfce was 
by a proper officer of the said township of Langclifie, or that such oinding was 
by a proper and sufficient number of such proper officers. 

The Sessions overruled the objection, subject to the opinion of this Court 
The appellants secondly objected, under grounds of appeal that raised the 
objection, that the examinations were bad, inasmuch as they did not shew that, 
previous to the making of the said indenture, any order of justices had been 
made that the overseer or overseers of the place to which the said William 
Moore belonged should be at liberty to bind him apprentice ; or, if any evidence 
of such order was set forth in the examinations, it was secondary evideoo^ 
improperly admitted by the justices who made the order appealed againfltf no 
evidence having been given before them to account for tne non-productbi 
before them of the said original order of binding. 

The Sessions overruled this last-mentioned objection, subject to the opiiMiQf 
this Court. 

The appellants thirdly objected, under grounds of appeal that raised dx 
objection, that the allowance of the said indenture was bad on the face of it, 
inasmuch as it did not shew that it was made within the jurisdiction of the ju^ 
tices who made the same. 

The Sessions held the last-mentioned objection to be fatal^ subject to the 
opinion of this Court. 

If this Court should be of opinion that any one of these three objections n a 
valid one, then the order of Sessions is to be confirmed ; otherwise, the order of 
Sessions is to be quashed, and the order of removal is to be confirmed. 

June 6. — Ingham, in support of the order of Sessions. — Church wardens oft 
township are not, by virtue of their office, overseers under the 48 EUz. c. 2. This 
was much considered in Rew v. The North Riding Justices (6 A. & E. 868), 
in which it was held that churchwardens of a township need not sign the 
notices under 4 & S Wm. 4, c. 76, s. 78. Chapelwardms may be oyerseers of 
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the township where the chapeLry and township are exactly oo-extenaive, but not 
otherwise ; and no evidence of this was offered. (Rew y. NanttoM^ 16 East, 
2S8.) This limitation of the decision in that case is pointed out in the judj;- 
ment of Mr. Justice Patteson in Rex v. The North Riding Juatices. Then the 
stfEtonent in the case as to the execution by the churchwarden of the township 
must be rejected as surplusage, and the result is, that the indenture was 
executed only by one oyerseer. The 48 Eliz. c. 2, requires the binding to be 
by the " churchwardens and overseers, or the greater part of them,** and no 
settlement can be rained unless this is complied with. The object of a majority 
being required is shewn by the 48 Eliz., which uses the words " where they, 
that IS, tne churchwardens and overseers, shall " see convenient,'' so that they 
must consult together to decide upon the propriety of the binding. No intend- 
ment can be made that one of the overseers is dead, and it appears from the 
statement that in fsLCt there were two from the spring of 18S2 to the spring of 
1823. Secondly. No order for binding was shewn. The only evidence is the 
recital in the indenture. The binding was subsequent to 56 Geo. 8, c. 189, and 
therefore evidence of the order and allowance was essential. No presumption 
will be made in favour of this having been duly made. (Reg. v. The Inhabiianie 
of East Stanehouse^ 2 New M^. Cas. 85 ; 2 New Sess. Cas. 588.) [Cole- 
miDGE, J. — Here the indenture is produced and the order is recited in it In 
that case there was no proof that the indenture contained any such recital.] 
There is no estoppel upon us by this recital, for we were in no way parties to 
the deed« The order is a condition precedent, whidi must in every case be 

{proved. The recital, at the most, could only be secondary evidence, and no 
bundation was laid for the admission of secondary evidence by Droof of search 
for the order. Thirdly. The allowance is an exercise of the junsoiction, and the 
statement is defective, as it only shews that the justices who allowed it were 
j ustioes of and for the county, and not that they were in the county at the time dT 
allowance. The insufficiency of the words ** of and for*" to shew jurisdiction 
was decided in R^ v. The InhabiianU of Stockton (7Q. B. 250; 14 L. J. 
128, M. C. ; 1 New l^lag. Cas. 354). 

June 14. — Pickering and Paahley^ contra. — A& to the last point, when the 
terms of the indenture and the allowance are taken together, it will appear 
that all is shewn which the statute requires. The inc&nture describes the 
justices as justices *^ in and for the said riding.^ They referred to Reg. v. 
Aehburton (15 JL J. 97, M. C. ; 1 New Mag. Cas. 524) ; Rex v. Hinckley 
(12 East, 861) ; Rex v. ComUestharpe {ft B. 8c Ad. tBT) ; Bexv. Farringdam 
(2 T. R. 466). [CoLEBinGE, J. — In Reg. v. Aehhurtom^ the only questioo 
was, whether they wete the same justices. Thb point was not raised.] But 
allowance is not a judicial act ; it is rather an admissioa or lecoeiiition that 
the previous proceedings have been riiH mcta. Under the 48 Euz. c* 2, the 
allowance was held to be a judicial act in the case of Rex v. Hametatt Ridteare 
(8 T. R. 880); but now the order is the judicial act, under 56 Geo. 8, c. 189f 
and not the allowance. There is no authority to shew that the allowance 
under this statute must shew jurisdiction, like an order or conviction. Fair 
and reasonable intendment must be applied here to support what has been 
done. Reg. v. SiOutane (2 Q. B. 250); TV^/or v. Cleauon (2Q. B.987; 
11 CI. & Fin. 686) ; Rex v. Cateebg (2 B. fc C. 814); Rex y.SL Mary Le^ 
cesier (1 B. & Aid. 827, 331) were cited. If this be a purdy ministerial act^ 
it might even be done out of the county, sm an infonnation under the Statute 
of Hue and Cry. (Helier v. Hundred of Benhuret^ Cro. Car. 211 ; Com. 
Dig. tit. ^ Justice of Peace,^ B. L) As to the second ixmit, the question is 
chiefly as to the suffideocy of the search to allow the aomisnon of secondary 
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evidence. The case of Reg, v. East Stonehouse (2 New Mag. Cas. 85 ; 
16 L. J. 49) M. C.) does not apply, as that was an endeavour to substitute 
evidence under one statute as evidence under a subsequent statute. Res v. 
Wh%8t(m (4 A. & E. 607) ; Rex v. Whitney (5 A. & E. 191) were dted. 
The first objection is answered by the statute 54 Geo. S, c. 107, by which it is 
enacted that indentures executed by the major part of the overseers and the 
churchwardens acting for a township, shall be as valid as if the said indentures 
had been executed by the overseers and the churchwardens of the parish 
wherein such township is situated. 

Cur. adv. vtdL 

JfAdgment — December 11 . 

Lord Denman, C. J. — In this case the first objection of the appellants was, 
that the binding by an officer, stated to be the churchwarden of a township, 
and one of two overseers, was not by a majority of the overseers, as the churco- 
warden of a township is not for all purposes an overseer of it. But a sufSdeot 
answer to the objection is to be round in the 54 Geo. 3, c 107» s. 2, which 
makes indentures by the major part of the overseers and persons acting as 
churchwardens of a township as valid as indentures by the major part of 
the overseers and churchwardens of a parish. Upon this point we think 
the Sessions were right. The second objection was, that the examination 
were bad in not shewing the original order for binding, or a search for it^ so as 
to make the recital admissible as secondary evidence ; and we concur with the 
Sessions in deciding against that objection. The recital of the order in the 
indenture certified oy the allowance of the justices is admissible as primary 
evidence of the order ; it is made in discharge of a duty imposed on them by the 
56 Geo. 8, c. 189i and imposed probably for the purpose of making evidence 
of the order. The third objection was, that the allowance by the justices 
was void, because it is not stated to be by the justices in the West Hiding, 
but only by justices for the West Riding. A rule has often been recognizoi 
in respect of proceedings by magistrates requiring all the facts to be stated to 
shew that the tribunal has been legally constituted and has jurisdiction. 
There is good reason for the rule where a special authority is exercised which 
is out of the ordinary course of common law, and confined to a limited locality, 
as in the case of warrants for arrest, commitment, or distress, or of convictioas 
or orders by local magistrates. Where the duty of promptly enforcing tk 
instrument is cast on omcers, and the duty of submission on those who are to 
obey, it is requisite that the instrument so to be enforced and obeyed shodd 
shew, on inspection, all the essentials from which such duties arise. But a cer- 
tificate that an indenture is in pursuance of an order for binding has none of 
these incidents ; efiect is given to it without resort to the powers and duties 
above described ; and the reason for an exact statement of all the particulars on 
the instrument itself ceases. In respect of such instrument, the ordinary maxim 
of construction in favour of validity may well be applied, and the ordinary 
power of proving by extrinsic evidence essential facts not expressed inaj be 
exercised ; and as the act of approval is personal to the magistrates who made 
the order, the place where the approval is signed appears to be immaterial. In 
Rex V. Auatrey (6 M. & S. S19) the language of the Court overruling an 
objection to the allowance of a pauperis certificate, because made by two 
justices of one only of the two counties in which the certifying parish lay, 
supports the view we have taken : " The allowance of a certificate by the 
justices is not (it was said) like the removal of a pauper, strictly an act of juris- 
diction, though the justices have the discretion to refuse or allow a certificate; 
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J ret the allowance is merely a voucher that credence is due to the acknow- 
edgoient of the churchwardens and overseers that the pauper was a settled 
inhabitant of their parish ; for tliat purpose the justices of either county 
might be supposed to have a competent knowledge of the parties.^ Where :t 
appeared that the examination of a party for robbing in Berkshire had been 
taken by a magistrate in the Temple, it was held valid by judges of all the 
courts, on the ground that the statute S7 Eliz. c. 18, does not direct 
an act of jurisdiction, but only sives a direction as to the person who 
should take the examination ; and it was said there was a difference where a 
justice does an act to compel another to perform a duty, as to imprison for 
non-performance ; such acts cannot be done except where the jurisdiction is, 
but informations and some recognizances may be taken out of the county. 
{Helier v. Hundred of BenhursU Cro. Car. 211.) An examination, under 
the Mutiny Act, of a soldier as to his settlement, is another instance. It is 
esseptial to its validity that the soldier should be quartered within the juris- 
diction of the magistrates taking it. But the judges who rejected an examina- 
tion for a defect on this point, Doth express themselves to the effect that that 
essential fact might be added by evidence aliunde ; and it follows that, in their 
opinion, it was not necessary to expressly state it in the instrument. (/{. v. 
All Saints^ Southampton^ 7 B. & C. 785.) Where the jurat of a return, 
under the Bankers Act, 7 Geo. 4, c. 46, s. 5, which should be verified on oath 
before a justice of the peace, purported to be made before A. B., without 
stating him to be a justice of the peace, but extrinsic evidence of this fact was 

g'ven, the Court held the return valid. {Boaanquet v. Woodford^ 5 Q. B. 
ep. SIS ; 8 Jur. 24S.) Many inquisitions before sheriffs and others, under 
railway and other Acts, have been attempted to be impeached upon the rule 
above referred to, and have been decided to be valid, although essential 
facts were not expressly stated. The Courts have not gone upon the distinc- 
tion between inquisitions which are, in effect, certificates of value, and judicial 
orders ; but these cases may well be referred to as shewing the ilecessity for 
distinguishing between instruments which differ so much in their nature.. 
(JDoe dem. Payne v. The Bristol and Eateter Railway Company^ 6 Mee. & 
W. 820 ; Reg. v. The Trustees of Swansea Harbour, 8 Ad. & Ell. 4S9 ; 
Beg. V. South HoVand Drainage, 8 Ad. & Ell. 429 ; Taylor v. Clemson^. 
11 CI. & Fin. 610, 686.) Upon the whole, we come to the conclusion that 
the allowance which was valid in fact is not void on account of the form in 
which it is expressed, and that the Sessions are wrong in this respect, 'llieir 
order, therefore, is quashed, and the original order confirmed. 

Order of Sessions quashed. 
E. W. 
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COURT OF QUEEN'S BENCH. 

Michaelnias Vacation. — December 11, 1847. 

The Churchwardens, &c. of St. Nicholas, Deptpoed, v, Skxtchlet. 

8taU 59 Geo. 3, c. 12 — Lands ** belonging to the parish** — Title of churchwardens and owrtMn. 

The 17 th section q/59 Geo, 3, e, 12, does not operate to vest in the ehurehwardems and mmstm 

lands held in trust for the general benefit of the pariah, \f there are knoum ejnsiing /rwtak 

Rumball v, Munt (15 X. /. 180, Q. B,) overruled. 
A trust for the use and benefit qf the poor of a parish is sufficiently general to bring it withmtk 

operation of that clause i for land held tgfon such trust mag properly be said to *' btlongt^tk 

parish,*' 

THIS was an action of debt brought against one Thomas Jenkini» to 
recover the sum of 18Z. Os. 9cl., being the amount of certain rent doeifar 
the use and occupation of certain premises, forming part of the hereditameBts 
and premises comprised in the indenture of the S7th day of Mardi, 170^ 
hereinafter set fortn. 

The said Thomas Jenkins, after declaration, and before plea, having & 
claimed any interest in the subject-matter of the said suit, and alleged that Ae 
right thereto was claimed by the Reverend A. E. Sketchley, vicar of the odd 
parish of St. Nicholas, Deptiord, in the county of Kent, the now defendant, 
who was expected to sue for the same ; and that he, the said Thomas Jenkins, 
did not in any manner collude with the said A. E. Skctchley, but was ready 
to brins into court and to pay and dispose of the subject-matter of the sidd 
action m such manner as the Court might order ana direct, — ^it was, upon 
the 18th day of November, 184f6, ordered by the Honourable Mr. Justice 
Wightman, upon hearing the attorneys of the said plainti£Fs and defendant, 
and of the said A. E. Sketchley, and by consent (and which <^er has 
been duly complied with), that the proceedings in the said action diould be 
stayed ; that the said A. E. SketchW should be made the defendant in the 
said suit instead of the said Thomas efenkins ; but that he should not be liable 
to the said plaintiffs for any costs in respect thereof, and that the said Tbbw 
Jenkins should bring the said sum of 18/. Os. 9d. into court. And aftemnls 
issue being joined in the said action, in which the said A. E. Sketchkj vtf 
then made defendant in the stead of the said Thomas Jenkins, it wa8,u\Km 
the 18th day of November, 1846, ordered by the Honourable Mr. Justice WipA- 
man, upon hearing the attorneys of the said plaintiffs and of the said A E. 
Sketchley, the now defendant, respectively, and by consent, that the said par- 
ties should be at liberty to state the facts of the case in the form of a special 
case, as hereinafter follows, for tlie opinion of this Court, and that the manef 
so paid into court should abide the decision of this Court upon such speds 
case ; and that in case such decision should be in favour of the said plaintifi, 
judgment should be entered for them without costs. The facts of the case 
above referred to were as follows : — 

By an indenture of bargain and sale bearing date the 27th of March, 174ft 
duly executed and enrolled in Chancery, between Sir John Evelyn, theidB 
described as of Wootton, in the county of Surrey, Bart., of the one part, and 
John Evelyn, son and heir-apparent of the said Sir John Evelyn, Bart, and 
the Reverend Thomas Anguish, vicar of the parish church of St. Nicholas, is 
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Deptford, in the county of Kent, clerk, of the other part, — the said Sir John 
Evelyn, for the purposes and considerations therein mentioned, did grant, bar- 

Sin, and sell unto the said John Evelyn the son, and Thomas Anguish, and 
eir heirs, a certain piece or parcel of garden-ground therein described, and 
theretofore known by the name of How's Field, situate at or near Farmer's 
Hill, in the parish of St. Paul, Deptford, in the said coimty of Kent, conr 
taining by estimation four acres or tnereabouts, with the appurtenances, — ^to 
hold tne same unto the said John Evelyn the son, and Thomas Anguish, their 
heirs and assigns for ever, upon trust, nevertheless, and to and for the intents 
and purposes, and with and under and subject to the proviso therein and hereiii- 
after mentioned, declared, and expressed ; that is to say, upon trust to permit 
and suffer the churchwardens and overseers of the poor for the time being of 
the said parish of St. Nicholas, in Deptford, to receive the rents and profits of 
the said piece or parcel of garden-ground and premises to and for the use and 
benefit oi the poor of the said parish of St. Nicholas, Deptford, aforesaid ; and 
upon trust that, upon the decease either of the said John Evelyn the son, or 
OI the said Thomas Anguish, then the survivor of them should (at the costs 
and charges of the churchwardens and overseers of the poor for the time being 
of the said parish of St. Nicholas, in Deptford aforesaid) convey the said piece 
or parcel oi garden-ground unto the heir male of the body of the said John 
Hvelyn the son, or to the succeeding vicar of the said parish of St. Nicholas, 
Deptford, aforesaid, as the case might require, and so from time to time, upon 
every decease of a trustee, the survivor should convey the said premises in such 
manner as that the heir male of the said John Evelyn the son, and the vicar 
of the said parish of St. Nicholas, Deptford, for the time being, should always 
be the trustees upon the trusts thereinbefore mentioned. And it was thereSy 
also declared, that the trustee or trustees for the time being should, at the 
request, costs, and charges of the said churchwardens and overseers of the poor 
of the said parish of St. Nicholas, in Deptford, let and demise the said piece 
or parcel of garden-ground and premises to any person or persons for any term 
or number of years not exceeding twenty-one years, in possession, and not in 
reversion, by indenture, and for the best improved rents that could be reason- 
ably had or gotten for the same. Under and by virtue of the said indenture, 
ana of a conveyance (made in pursuance thereof; of the legal estate in the said 
hereditaments and premises, bearing date the 28th day of June, 1806, and also 
under and by virtue of the provisions of an Act of Parliament made and passed 
in the 65th year of the reign of his late Majesty King Greorge the Third, 
intituled **An Act for better carrying into execution the trusts of certain charity 
lands at Deptford, in the county of Kent,^^ the said hereditaments and premises 
comprised in the said indenture of the S7th of March, 1749) and thereby con- 
veyed to the said John Evelyn the son, and Thomas Anguish, and their 
lieirs as aforesaid, became and were, before and at the time of the passing of 
another Act of Parliament, made and passed in the 69th year of his said Tate 
Majesty King George the Third, intituled ^^An Act to amend the laws for the 
relief of the poor,** absolutely vested in the Rev. John Drake, D.D., the then 
▼icar of the said parish of St. Nicholas, Deptford, and his successors in the 
said vicarage, upon the trusts, nevertheless, and for the ends, intents, and 
purposes expressed and conditioned of and concerning the said hereditaments 
m the said indenture of the S7th day of March, 1749. After the passing of 
the said Act of Parliament of the 55 Geo. 8, hereinbefore referred to, the said 
John Drake, D.D., as such vicar as aforesaid, at the reauest of the churcb- 
wardens and overseers of the poor for the time being of the said parish of 
St. Nicholas, Deptford, granted building-leases of parts of the said nereditar 
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meqts and premises for long terms of years; and such leases contain covenants 
by the respective lessees therein named, ^^ to and with the said John Drake, 
his heirs and assigns, and his successors, vicars for the time bein^ of the said 
parish of St. Nicholas, Deptford,^ for the payment of rents therein reserved; 
and such leases also contain provisoes whereby rights of re-entry are reserved 
to the said John Drake, his heirs and assigns, and his successors, vicars of the 
said parish for the time being, in case of non-payment of such rents, or non- 
observance or non-performance of the covenants therein contained. By aa 
indenture bearing aate the 16th day of December, 1843, and made as to a 
lease for a year (in pursuance of 4 Vict. c. 21), between Jeremiah Sdmes 
and Wm. Knott, therein described as churchwardens of tlie said parish of 
St. Nicholas, Deptford, and James Archer, John Dyball, and Richard 
Tuckett, therein described as overseers of the poor of the same parish, of the 
first part ; the Rev. John Drake and Thomas Drake, therein described as the 
only surviving sons, and Wm. Wickham Drake and Francis Drake, therein 
described as the surviving grandsons, and altogether the coheirs at law, accord- 
ing to the custom of gavelkind, of the said Rev. John Drake, D.D., deceased, 
the vicar of the said parish of St. Nicholas, Deptford, in the said conveyance 
of 1806, and the said Acts of Parliament named, of the second part ; and Ae 
said defendant, the Rev. A. E. Sketchley, clerk, therein describea as then ntxr 
of . the said parish of St. Nicholas, Deptford, of the third part,— for the 
nominal consideration therein mentioned, the said hereditaments and prenuaa 
comprised in the said indenture of the 27th of March, 1749) were, with the 
appurtenances, duly conveyed and assured by the said John Drake (the party 
to the now stating indenture), Thomas Drake, Wm. Wickham Drake, and 
Francis Drake, at the request and with the privity, consent, and approbation 
of the said several churchwardens and overseers of the poor, parties thereto of 
the first part, unto and to the use of the said A. E. Sketchley, his hdrs and 
assigns, upon the trusts, and for the same estates, ends, and purposes, and by, 
with, under, and subject to the same powers, provisoes, declarations, and agree- 
ments as were by the said indenture of the ^th of March, 1749, declared con- 
cerning the same, and were then existing. No notice of his desire to be joined 
in the trust has been given by any heir male of the said John £velyn the son, 
in pursuance of the Act of the 55 Geo. 3, hereinbefore referred to. The rents 
ana profits arising from the said hereditaments and premises have been, from 
lime to time, distributed amongst the poor inhabitants of the paridi not 
«^eceiving parochial relief, and not otherwise in aid of the parish rates, or fir 
-^the general purposes of the parish. The Rev. A. E. Sketchley, at the tue 
when the rent accrued which nas given rise to this case, and wlien it becme 
•^ue, and before and at the time of the commencement of the action, was and 
: still is vicar of the said parish of St. Nicholas, Deptford. And under and bj 
virtue of the said several hereinbefore recited indentures, and of the said Acti 
--of Parliament of the 46 and 55 Geo. 8, hereinbefore referred to, the said 
hereditaments and premises were and are now vested in the said A.E. Sketchlcyy 
:fis such vicar, upon the trusts expressed and contained in die said indenture 
^f the S7th of March, 1749. And the said A. E. Sketchley was and is the 
party entitled to exercise all the powers, and perform all the duties and trusts 
granted and imposed by the said last-men tionea indenture, and the said statutes 
of the 46 and 55 Geo. S, hereinbefore referred to, unless the same have been 
divested, altered, or transferred by the said statute of the 59 Geo. 8, c. 1^ s. 17. 
The churchwardens and overseers of the poor of the said parish contend that, 
by virtue of the 59 Geo. 8, c. IS, s. 17, the le^al estate in the said heredita- 
ments and premises, and the right to the rent m dispute arising therefrom, art 
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Vested in them, and that the operation of the provisions of that Act is to divest 
the vicar of any estate and interest in the saia hereditaments and premises, and 
tifunsfer them to the churchwardens and overseers. The vicar contends that 
the estate and interest in the said hereditaments and premises are vested in him^ 
a% the vicar for ihe time bdng, by the said indentures and the said statutes of 
the 46 and S5 Geo* 3, and are not divested or in any manner affected by the 
eiiactment of the said statute 59 Geo. S, c. 12, s. 17. The question for the 
<qpinion of the Court is, whether, under the circumstances, the legal estate and 
interest in the said hereditaments and premises still continue vested in the vicar 
for, the time beinff of the said parish of St. Nicholas, Deptford, or are vested 
in the churchwardens and overseers of the said parish under the said statute of 
S& Geo. S, c. 12, s. 17* Should the Court be of the former opinion, then, 
immediately after the decision of the case, judgment is to be entered for the 
defendant, who is to be entitled to receive out of this court the said sum of 
18^ Os. 9d. ; but should the Court be of the latter opinion, then judgment is to 
be entered up for the plaintiffs without costs, and they are to receive the said 
sum of 18/.0s.9d. The 59 Geo. 3, c 12, s. 17, enacts, «^ that all buildings, land^ 
and hereditaments, which shall be purchased, hired, or taken on lease by the 
churchwardens and overseers of the poor of any parish, by the authority and 
for any of the purposes of this Act, shall be conveyed, demised, and assured to 
the churchwardens and overseers of the poor of every such parish respectively, 
and their successors, in trust for the parish ; and such churcnwardens and over- 
seers of the poor, and their successors, shall and may, and they are herebjf . 
enpowered to accept, take, and hold, in the nature of a body corporate, for 
ana on behalf of tne parish, all such buildings, lands, and hereditaments, and 
also all other buildings, lands, and hereditaments belonging to such parish ; 
and in all actions, suits, indictments, and other proceedings for or in relation 
to any such buildings, lands, or hereditaments, or the rent thereof, or for at in 
relation to any other buildings, lands, or hereditaments belonging to such! 
parish, or the rent thereof, and in all actions and proceedings upon or in rela<- . 
tipn to any bond to be given for the faithful execution of the office of an 
assistant overseer, it shall be sufficient to name the churchwardens and over* 
seers of the poor for the time being, describing them as the churchwardens and ; 
overseers of the poor of the parish for which they shall act, and naming such 
parish ; and no action or suit, indictment or other proceeding, shall cease^ abate, 
or. be discontinued, quashed, defeated, or impeded by the death of the church« 
wardens and overseers named in such proceeding, or the deaths or death of any 
oC them, or by their removal or the removal of any of them from, or the expirar 
tion of, their respective offices.^ 

The case was argued in Trinity Term, June 8, 1847. (a) 
MalifiB^ for the plaintiffs, reliea upon the decision of this Court in Rumball 
Y.Jfunt (15 L. J. 180, Q. B. ; 10 Jur. 689), which was expressly in point; 
and he cited Ea parte Annesky (2 You. & C. 350), and Doe dem. JadMim 
T. HUey (10 B. & C. 885), as supporting the same construction of the statute* . 
He also referred to Gauldsworih y. Knights (11 M. & W. 337, 342) ; Alia- 
son V. Stark (9 Ad. & £. 255) ; Re Paddington Charities (8 Sim. 629) ; 
The Attorney General v. Lewin (8 Sim. 366) ; Doe dem. Higgs v. Terry 
(4 Ad. & E. 274) ; Doe dem. Hobbs v. Cockell (ib. 478) ; Doe dem. Ed- 
ney v. BUlett (14 L. J. 343, Q. B. ; 9 Jur. 662) ; Alderman v. Neate (4 M.. 
& W. 704). 

Baddeley^ contr^. — The authority of Doe dem. Jackson v. Hiley has been. 

(a) No lengthened report of the argument is deemed neceisary, in eonseqaence of the elaborate ezam« 
laftton of the whole ^oestioa which U contained in the judgment of the Court. 
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doubted, in AUamm v. Starky and Ooukkfoorth v. KnighU^ and in Th 
Attorney-General v. Lemn, it was almost denied by the V. C. of En^and; 
and Rumhail v. Munt is wrongly decided* The proper construction of die 
17th section of 89 Geo. 8, c. \% is, that the lands are vested in the churchwar- 
dens and overseers of the parish only where the trusts are general, and wfaoe 
there are no existing trustees, or none can be found. Here the trust is not 
general ; it is confined to the poor not receiving parochial relief. (7%e Att&h 
ney-General v. Eweter {Corporation)^ 8 Russ. 896; Uthwati v. EUnmt 
13 M. & W. 772 ; The Attorney-General v. Gutch, Shelf on Mortnuua, 
688; The Attorney-General v. WU/dnson, 1 Beav. 870; 5 & 6 Vict, c 18, 
S.2; R. V. Halesworth, 8 B. & Ad. 717; Re Chertsey Market, 6 Pricey 
261 ; The Attorney-General v. Clarke, Ambl. 428; 4 Bum's J. (Chit^^ 
188.) But even if it were general, the legal estate is in known existing trustee^ 
and there are no words in the statute expressly divesting it. He referred to Dm 
v, Webster (12 Ad. & E. 442) ; The Attorney-General v. Freeman (5 Price, 
425), and the cases cited suprct. He also contended that by the deed of 1848, 
the parish officers were estopped. (Co. Litt. 858, a; Com. Dig. << Estoppd,* 
B. A. 2; Vin. Ab. "Estoppel," B. A.; Trevivan v. Latvrence,\ Salk. «70.) llic 
words " shall and may,^ in the stat. 59 Geo. 8, c. 12, s. 17, are not impendve 
Those words are only imperative where the public interest renders that coofitnio- 
tion necessary. (Rea? v. The Commiasioners ofFlocktoold Enclosures, 8 dot 
251 ; Bac. Ab. "Statute," 9 ; Dwarris on Stat. 702; Com. IMg. ^^Parlema^ 
R.82.) 

Matins, in reply, cited Roach v. Wadham (6 East, 289 ; Sugd. V. & P. 4S9, 
(10th edit.) ; Isherwood v. Oldknow (8 M. & S. 882). 

Cur. adv. vuU, 
Judgment. 

LoBD Denman, C. J., now delivered the judgment of the Court. — The 
defendant claims to hold the lands in question as a special trustee of a charity 
founded in March, 1749. The trusts are, to suffer the churchwardens and 
overseers to receive the rents to and for the use and benefit of the poor of the 
parish. By the original foundation-deed, the trustees for the time being had 
power to lease for twenty-one years in possession, at the best improved rent. By 
a local Act, 46 Geo. 8, c. 143, reciting that it would be beneficial if the trusteei 
for the time being were enabled to grant long leases. Sir Frederick Evelyn 
and the Rev. John Drake, then vicar, their heirs and assims, were enabled to 
grant building-leases for ninety-nine years. The original foundation-deed had 
provided that the heir male of the founder'^s son, John Evelyn, and the fiotf 
for the time being, should be always the trustees; but by an Act, 55 Geo. 8^ ctt 
(Sir John Evelyn, the then heir male, being non compos mentis), the l^al estate 
was vested in John Drake, the then vicar, as such, and his successors in the 
said vicarage, during the lunacy of the said Sir John Eveljoi. The seooiid 
section, however, enacts that the person who, for the time being, should 
answer the description of heir male of the said J. Evelyn, if desirous of being 
joined in the trust, might at any time give three months^ notice to the vicar for 
the time being, who would then be bound to convey to him ; and by sec. 8, 
any act, deed, or assurance done or made by the vicar alone, after three months* 
neg^lect to comply with the requisition, would be void ; but in case of no such 
notice, or so often as such heir male shall be a minor, lunatic, beyond seas, under 
any legal disability, or refuse or become incapable to act in the trusts, the vicar 
may act alone. By the fifth section, the churchwardens and overseers, on 
recei{>t of the rents, are to pay the same to the treasurer of the poor-rates £ar 
the time being, to be applied by the govemcnr and directors of the pooTy 
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oonjointly with them, according to the trusts of the orimnal foundation-deed. 
Independently of title under the statute, the defendant daims under a conTcj- 
ance m ISIS, from the coh^rs of J. Drake, with the consent of the church- 
wardens and overseers, to the use of himsdf, his heirs and assigns, upon the 
trusts of the original foundation-deed. No notice has been given under the 
55 Greo. S by the heir male of J. Evelyn. The case finds in suostance, and as 
between these parties we are to take it, that the defendant is well entitled (and if 
well entitled, it must be as trustee for the performance of the original trusts, and 
those engrafted on them by the 46 Creo. 8), unless his title is oisplac^ by the 
operation of the 59 Geo. d, c. IS, s. 17; and on this the lessors of the plainti£F 
rely, contending that, in all cases where the land is freehold, and the trusts are 
general for the oenefit of the parishioners, so that, in a popular sense, the land 
may be said << to belong to the parish,"" the statute vests the l^al estate in the 
diurchwardens and overseers ot the parish as a body corporate. The defendant 
contends that in no case does the statute operate where tne legal estate is actu- 
ally vested in a known existing trustee or trustees ; and that, at all events, it 
does not operate where the trusts are special, which he asserts to be the case in 
the present instance ; for that a trust for the benefit of the poor is a trust 
limited to such poor as do not receive parochial relief, — constituting, therefore, 
a special and limited class of objects. The latest case on this subject is JZuiti- 
ball V. Munt (15 L. J. 180, Q. J3.). There the trusts appear by the last con- 
veyance to have been ^' to receive and take, or to permit and sufier the church- 
wardens for the time being, yearly for ever, to receive the rents, &c., for the 
repairs of the parish church, and for the benefit of the poor of the parish, so as the 
rents, Sec, have been usually or lawfully applied, and according to the intention 
of the several charitable persons who gave the premises respectively.**^ It ap- 
peared, also, that among the premises were four messuages, wherein, it was 
stated in the conveyance, ^' poor families were permitted to dwell rent fiee.^ 
For the last seven years the aefendant had paid rent to the vtetry clerk, in 
that case both points were made on which the defendant now relies, that the 
trusts were special, and the trustees in existence. This Court, however, deter* 
mining that the trusts were general, decided that the parish officers alone could 
sue for the rent, and did not regard the known existence of the trustees as pre- 
venting the operation of the statute. If, therefore, that case was in all points 
rightly decided, it governs the present ; and we have, in effect, been called on 
by the defendwt^s counsel to review tliat decision. Certainty in the law is 
oi such paramount importance, that a decision, although questionable in itself, 
which yet has been acquiesced in by the co-ordinate Courts, and been acted on 
as law for any considerable period of time, may be better left for correction to 
some superior and more authoritative tribunal. But if these circumstances do 
not exist, and we shall be satisfied, on reconsideration, that our earlier decision 
was erroneous, there is nothing which should prevent us from so declaring whfen 
the same circumstances again present a case for our decision. We have, there- 
fore, thought it more satisfoctory not to preclude the present inquiry. Two 
points, it will be observed, are alleged to be cardinal— the special nature of the 
trusts, and the existence of the special trustees ; of these, we think the first does 
not arise in the present case* Whether under a trust ^^ for the use and benefit 
of the poor of tne pariah,^ all the poor persons receiving relief from the pocfr- 
rate, or not, be proper objects, or only the latter, it seems to us, that in the 
latter case, as well as in the former, the trusts are sufiiciently general to bring 
the case within the operation of the statute. In the cases relied on for a di£ 
lierent construction, it will be found that the trusts, either wholly or in part, 
are such as limit the discretion of the trustees ; confine them to special objects. 
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or special modes of relief, the latter being such as could not properly fall ai 
the general parochial fund, if there were no such charitable fund. Thus in Tk 
Attorney-General v. Lewin^ the trusts were, among others, ** the binding one 
poor boy (not << boy or girl ^ apprentice in each year, and instructing the poor 
of the parish ; ^ in The Paddington Charities case, <* the purchase of bn«l 
and cheese, to be distributed among the poor at Christmas ;^ in Attamm ?. 
Starky ^^ the better relief of the most poor and needy people, that be of good 
life and conversation, inhabitants within the parish ; and the putting forth of 
one poor boy or more of the said parish to oe apprentice or apprentices— ibe 
moiety to the poor to be paid to them every half-year, at and in the churdi, cr 
porch thereof.^ Where the only distinction is the actual receipt of parodttl 
relief, it is obvious that the result is the same as if it did not exist ; the And 
helps to keep off the rate those who, it is feared, would otherwise be at kiit 
temporarily on it : it is in aid of the parochial funds, and the land which pro- 
duces it may therefore properly be said, in the popular sense in which the 
statute must certainly be construed, <^ to belong to the parish.*^ Id this 
holding we differ from no decision, and we agree with many, which it is 
unnecessary in this part of our judgment to refer to. The second point, thit 
the statute does not vest the le»u estate in the parish officers, where there itt 
known trustees in existence, will require more consideration. The 17th cctioo 
of the statute, on which the whole turns, enacts, ^^ that all buildingSi kti, 
which shall be purchased by the churchwardens, &c., under the authoritj 
and for any of the purposes, of the Act, shall be conveyed to tbem nd 
their successors in trust for the parish ; and such churchwarden^ &a, and 
their successors, shall and may and are therAy empowered to accept^ 
take, and hold in the nature of a body corporate on behalf of the parish, all 
such buildings, &c, and also all other buildings^ Umda^ and kendUamenAe 
belonging to such pariah.^ The former part of the sentence is entirdy pto. 
spective; it fegards future purchases and leases; it is addressed to the 
conveying party as well as to the grantees; and these last it not merdy 
empowers to take, but throws upon them the obligation of taking, in a 
certain capacity, and with certain trusts, and it is confined to bmldiogi, 
&c. taken under the authority and for any of the purposes of the Act. 
The latter part of the sentence, which seems to have been an aft0> 
thought engrafted on the original scheme of the section, is merely retro- 
spective — ^it is confined to property clearly in some sense belonging to tb 
parish ; much of the preceding part, to which it is granunatically appesA^ 
IS therefore inapplicable to it. So much of it as is, if it be separated naalk 
rest, will run thus : ^^ the churchwardens, &c. shall and may, and tbej tfc 
hereby empowered to take and hold in the nature of a body corporate^ on bMf 
of the parish, all buildings, lands, and hereditaments belonging to the pariik.' 
However we limit the meaning of the words <^aU buildings, &c. bdoiqpiig to 
the parish," within those limits, it cannot be contended that the statute ii 
merely enabling. Besides the obvious inconvenience of leaving to the pariA 
officers an option to take or not that which the statute intended them to take, 
the words will not bear that meaning : *< the parish officars shall take,^— thb 
casts the duty on them ; and ^^ they are empowered to take,** — this gives dicm 
the legal capacity for performing it. It would be conceded, possibly, that ia t 
case where the trusts were general for the parish benefit, and the trustees were 
all dead, and no representative could be round, the puish officers could not 
repudiate the legal estate and the attendant trusts, — the former would vest hi 
them, and the latter be cast on them without any act of their own, with no 
power of refusal in them, by the mere operation of the statute. If diis baai^ 
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t!ie defendant must be driven to contend that lands, &c. are not ^< belonging to 
tie parish," in the sense of the statute, if the legal estate be vested in known 
e:isting trustees, or that those words must be read with this implied addition, 
•^whereof there are no existing trustees, or none that can be found,'' in order 
U take such a case as the present out of the operation of the statute. The 
dfficulty in assenting to this hitter proposition seems to be, that it puts a 
krge limitation on words in themselves unambiguous, while there is nothing in 
the context of the section or the general provisions of the statute which mani^ts 
any clear intention in the legiskture so to narrow the meaning of its own lan- 
guage. In Allasonv. Stark^ Patteson, J., is reported to have asked in the course 
of the argument, ** If it was intended in all cases to transfer the legal estate to 
the parish officers, why not at once enact, in express terms, that it should be so 
transferred ?*• A very pertinent question, certainly ; but if we limit them to the 
sense contended for by the defendant's counsel, the question may equally be 
asked, why not enact tnat sense in express terms ? No words declare that the 
only mischief to be remedied was the case of property belonging to the parish, 
which it was difficult to manage, or protect, or recover, for want of strict title 
in any known person. No doubt that case, as it is within the words, so it was 
also within the intention of the legislature, and it is very convenient so to pn^ 
vide for it ; but it may have been thought eoually convenient to provide for 
all cases where the trusts are generally for the oenefit of the parish, by pladne 
the administration of them in the same hands in which, by the general law, is 
placed the administration of the general fund. It may have been thought that 
those who distribute relief to the poor on the parish books could know oest the 
circumstances and characters of those who, either by temporary pressure or 
decay, are all but on it. Much reliance, therefore, cannot be placed on the 
ar^ment of intention or inconvenience in favour of the defendant's limitation. 
We attach much more weight to the argument that the section contains no 
words expressly divesting an estate from living trustees— none which direct 
such persons to convey their legal interests to the parish officers. There will 
always be a difficulty when the legislature, dealing with a matter in its nature 
precise and technical, such as the title to land or tne vesting of estates, makes 
use of merely popular language ; and considerable latituoe of construction^ 
however inconvenient, becomes necessary, in order to arrive at, and efiectuate, 
the intention. But it is a safe rule to require, that in order to divest an estate 
here should be either express words or necessary implication ; to avoid such 
nterference with existing legal interests, a more narrow construction than the 
words in themselves might admit of is properly to be adopted. Where a 
founder has constituted a body of trustees, and charged them with the execu- 
tion of certain trusts for the b!enefit of the poor of the parish, however general 
in their nature, and those trustees are in existence, and in the actuld discharge 
of the trusts imposed on tjiem, it would be a strong act in the legislature by 
direct words to take from them their property and vest it in the parish officer^; 
and if it has only used words whicii may receive a sufficient meaning, and 
remedy a great inconvenience without going that length, we think, on general 
principles, we ought not to allow them to go further. It is not unreasonable 
m itself to say that property so circumstanced does not belong to the parish. 
With the exception of RunibcM v. Muntj the authorities favour this view 
They begin witn Doe dem. Jaekwn v. Hiley ; there it was unknown or uncer- 
tain m whom the legal estate, originally in the feoffees, was vested ; and Lord 
Tenterden says (10 B. & C. 894), that << the difficult;)r of finding out in whom 
the legal estate in the premises belonging to the pansh is vestea, was the mli- 
chief which, by the 17th section, the legidature intended to remedy.*' The 
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same fact existed in Doedenu Higg9 v. Terryj and in Doe y. Cockell (4 Ad k 
£1. 478V Alderman v. Neate (4 M. & W. 704) does not raise the proR 
point ; out there the parish officers for fifty years had been in occupation, ai 
paid the rent ; they were held liable; and the case was decided distinctlja 
the authority of Doe dem. Jackson v. Hiley. AUaaon v. Stark was decided a 
the special nature of the trusts ; but on the particular point we are now ob> 
sidenng, it contains observations by nearly all the judges, favouring the fiev 
we are now taking, and explaining the former decisions in Doe dem. Jaekm 
V. HUey and Doe dem. Higgs v. Terryy by the difficulty which existed k 
them of ascertaining where the legal estate of the original trustees was. W< 
have already alluded to the cases inequity; ftnd the decision in Rumbai^. 
Munt we have already stated to be in favour of the lessors of the pbuDif. 
Upon this review of the authorities, and consideration of the principle on wUeb 
the statute ought to be expounded, we have come to the conclusion that oir 
judgment ought to be for the defendant. 

Judgment for the defendand, 
A.B. 



COURT OF QUEEN'S BENCH. 

December 4, 1847. 
The Queen v. George Long, Esq. 

Mandamuf to iaue diitreu warrant — KenHtk Town Paring ildt— 4 ^ 5 Viti. e. Izin.; 

6^7 Viei. c. Ix. 

The KmUUh Town Paving Commitnonerf, intending to proceed vndereee. 70o/4 9f^ Viet, c. taEviL 
earned a fooiway in front ^fa house to be repaired and widened by taking m a portion qftk 
earriage^road, which, under that Act, they had no power to do .-— 

Held, that by etat, 6 4* 7 Viet. c. Ix., that act of the eommiseionere had been iegmlited: end tkd 
under sec, 85 the owner qfthe hauee in front qf which the footpath wa« eituate woe liable top^ 
fiee^eixthi qfthe esperne which the cownnieeionere had incurred in the widening that footpath, m 
well aa tit repairing the old part qfit, 

MANDAMUS to Mr. Long, the police magistrate, to issue his warrant to 
levy upon the goods of Mr. Bird the sum of 3/. 98. lOd., being five-sixtb 
of the sum of 4/. 3s. lOd. expended by the Commissioners for paving KcDlsi 
Town, in making good ana sufficient a certain footway in front of Mr.Birfs 
house. The writ recited, that by a certain Act of Parliament passed in & 
session of Parliament holden in the fourth and fifth years of the reign cS Qoks 
Victoria (c. Ixvii.), intituled, ^^ An Act for pavmg, gravelling, lighta^ 
cleansing, draining, and improving the hamlet of Kentish Town waA its 
▼icinity, in the parish of St Pancras, in the county of Middlesex,*^ oertam 
commissioners were appointed, and certain provisions were made for die 
apppointment of commissioners for carrying the said Act into execution, and it 
was amongst other things enacted, that that Act should be put in force foraB 
the purposes of that Act within the following limits (sec. 65) ; that is to MJ, 
witmn all such parts of the said hamlet and its vicinity as are delineated or 
described on a certain map or plan (deposited with the clerk of the peace for tiie 
county of Middlesex, as in the said Act mentioned), and as lie southward of 
the third milestone from St. Gileses Pond [by mistake so called in this Act^ 
should be Pound], and coloured blue, except such parts of the same as wot 
then included in any Act of Parliament for all or any of the aboVe puipoaeSi 
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(Sec. 70.) And by the said Act, after reciting that there were several owners 
of houses in the several roads, streets, and other public passages and plaoel, 
alnady formed, within the limits of that Act, who had paved, or partly paved^ 
or ibrmed the footways before their respective houses, some of which were out of 
repdr, and others had not paved or formed any footway before their respective 
pnmises at all, and it would be the means of forwardine the good purposes of 
tfut Act if the said footways in the said streets, so alreaay formed, were paved 
or formed, or put in a proper state of repair before the permanent repair thereof 
should be undertaken by the said commissioners, it was further enacted that 
it should be lawful for the said commissioners to view and inspect the said 
footways already paved, or partly paved and formed, and also tne streets or 
places where no footways were paved or formed ; and if upon such view they 
were of opinion that thSe said footways, or any part thereof, were out of repair, 
or not properly formed or paved, or where no footways were formed, that it 
would be nt that proper footways should be formed, the said commissionera 
might cause the saia footways, or such of them as were out of repair, to be well 
and sufHciently paved, gravelled, repaired, and made good with such materials 
as they should think proper, and to lay out and make good and sufficient 
footpaths, where none such were then formed. 

(Sec. 71.) And by the said Act it was further enacted, that it should be 
lawful for the said commissioners to pave or gravel with such materials as they 
should think proper, any footpaths or footways as fisur as the carriage-road next 
adjoining to any street there formed or made, within the limits of that Act, in 
such manner as they should think proper, and the said commissioners might 
cause the ground of such footpaths to be raised, lowered, or rounded, on each 
side of the said streets, and to lay out and make good and sufficient footpaths 
in any such streets. 

(Sec. 7S.) And by the said Act it was further enacted, that five-sixths of the 
costs and charges of such paving, flagging, and gravelling, and making and 
laying out such footpaths or footways, should be reimbursed to the commis- 
sioners, and be paid by the respective owners of the houses, buildings, and land 
against, or next to, or adjoming which such paving, flagging, gravelling, 
making, or laying out should be respectively made, for the whole length of the 
frontage of the house, building, or land of each such owner. 

(Sec. 114.) And by the said Act it was provided and further enacted, that 
neither that Act, nor any enactment, clause, provision, matter, or thing therein 
contained, should extend or be construed to extend to any road, or any part of 
any road, then under the charge or within the jurisdiction of the Commissioners 
of Metropolis Turnpike Roads north of the Thames, any thing therein con- 
tained to the contrary notwithstanding. 

It then recited, that at the time of the passing of that Act, there was a 
certain footway extending from the Castle Inn to Grafton Place, a part whereof 
was a^nst, next to, and adjoining the house, building, and land of the said 
W. Bird, situate and being No. 15, Southampton Terrace, &c. ; and that the 
commissioners had viewed and inspected the same, and, with the consent of the 
Metropolitan Commissioners, caused the said part to be paved, repaired, and 
made good and sufficient ; and that the sum of 41 8s. lOd. had been expended 
and laid out by the said commissioners in the paving, repairing, and making 
good and sufficient the said footway. 

It then recited, that by a certain Act of Parliament afterwards, and after the 
said last-mentioned part of the said footway was so paved, repaired, and made 
as aforesdd, to wit, bv a certain Act of Parliament made and passed, &c. 
(6 & 7 Vict. c. be.), intituled ^ An Act for better paving, lighting, and othei^ 
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wise improving the hamlet of Kentish Town and its vicinity, &c^^ it vm 
amongst other things enacted, that the last thereip (and above in part) recited 
Act, being the aforesaid Act, &c. (4 & 5 Vict. c. Ixvii. s. 1), should £rom ad 
after the passing of that Act, and save as thereinafter mentioned, be, and ihe 
same was thereby repealed, and that that Act should from th^iceforth tib 
effect in lieu and stead thereof. 

(Sec. 81.) And bjr the said Act it was further enacted, that the limits of tk 
said hamlet of Kentish Town and its vicinity, for the purposes of that Art, 
should comprehend so much of the present hamlet, and so much of its vicinitf, 
as are shewn and comprised within the dotted line on the map or plan thereof 
signed and deposited as therein mentioned, except that part within such dotted 
line as was known as the *^ Holmes Estate,^ and was comprised within tke 
limits of a certain other Act of Parliament therein mentioned and referred tis 
and which part so excepted appears on such plan as comprised within a gites 
line thereon. 

(Sec. 82.) And by the said Act, after reciting that by the said second therebi* 
before recited Act (the same being the said Act hereinbefore recited), it wii 
further enacted, that the management of all present and future itMuis ad 
footways of the streets, within the limits of the said Act, and the pavement sod. 
other material of the said streets except as therein excepted, should be rated 
in and under the management of the commissioners under the said seeood 
recited Act. And reciting that the commissioners under the said Ia8t4iieik- 
tioned Act had set out and completed one continuous line of pavement £noai 
the southernmost extremity of the limits of the said Act, as far northward as 
the third milestone from St. Gileses Pound, save and except a small part in 
front of Holmes^ Terrace ; and in so doing had, for the conveoieooe of the 
public, and for the purpose of making a straight and even line of pavement, or 
as near thereto as practicable, by and with the consent of the ComimssioneTB of 
the Metropolis Turnpike Roads, north of the Thames, taken in and paved 
upon certain small parts of the said turnpike road leading from Camden Town 
to Highgate, as therein mentioned, and on some parts of such road had made a 
pavement on both sides of the said road, and haa also made and repaired great : 
part of the footwav on the side of such turnpike road, northward of the said 
third milestone, within the limits of the said last-mentioned Act, whereby the 
said hamlet of Kentish Town and its vicinity were greatly improved; and in » 
doing, the said commissioners, under the said last mentioned Act, had laid out 
a considerable sum of money, the greater part paid thereof they had borrowed 
on the credit of the rates and assessments by the said last->mentioned Act 
authorized to be raised and levied as thereinbefore mentioned : it was fuither 
enacted, that all the footways so set out and made, or repaired, by the said . 
commissioners, under the said second thereinbefore recited Act, ana all other 
footways then in use, and whether or not on the side of the turnpike road, or 
any otner turnpike road, or any part thereof, or which should thereafter be Kt 
out and made oy the commissioners under that Act, and whether or not on the. 
side of any turnpike road, or part thereof, or which thereafter, by and with the 
<x>n8ent of the said Commissioners of the said Metropolis or other turnpike 
roads for such purpose first had and obtained, should be made and set out, 
partly on the side and partly upon the said turnpike roads, and all other 
carriaoje-ways and footways within the limits of the said Act, except the 
turnpike roads, or carriage-ways thereof, as thereinafter excepted, should be 
vesteid in the commissioners under that Act, who should have the entire 
management and control of all such carriage-ways and footways, and the 
pavement, kerb, and other materials of such streets. 
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(Sec. 85.) And by the said Act, after reciting that by the secondly therein- 
"befoire recited Act, being the said Act (4 & 5 Vict. c. Ixvii.), the whole or five- . 
sixtks of the expense of paving, i;;ravelling, making, and laying out the . 
carriage-ways ana footways as therein mentioned, was to have been reimbursed 
to. the said commissioners by the respective owners of the houses, buildings, • 
and land abutting on such carriage-ways and footways respectively ; and 
reciting that a considerable portion of the costs, charges, and expenses of such 
paving, gravelling, making, and laying out, had been already reimbursed to 
the said commissioners, it was further enacted, that all moneys which had . 
already been laid out by the said commissioners under the said secondly .- 
thereinbefore recited Act, in paving, gravelling, making, laying out, and 
xepairing such footways and carriage-ways, and works incidental thereto as i 
aforesaid, and which had not been already repaid to the said commissioners, . 
together with all moneys which should be laid out by the commissioners under . 
'that Act in paving, gravelling, making, laying out, and repairing the footways . 
and carriage-ways, and works incidental thereto, should be reimbursed or 
paid to the commissioners under that Act, by the respective owners of the 
nouses, buildings, or land against, or next to, or adjoining which such paving, 
.gravelling, making, laying out, repairing, or works incidental thereto as afore- 
^d, had been or should De respectively made or done for the whole length of • 
the frontage of the house, building, or land of each such owner : Provided 
nevertheless, that in respect as well of all houses which were roofed in on the 
iilst day of June, 1841, as of all gardens to the same at such time respectively * 
belonging, except where such gardens have since such period been or shoula 
thereafter be built upon, the owner thereof should be allowed a rebate of 
one-sixth part of the moneys so laid out in the paving, gravelling, making, •. 
laying out, and repairing any such footway as aforesaid, or any work incidental , 
thereto. 

'(Sec. 86.) And by the said Act it was further enacted, that the moneys which 
-should he payable to the commissioners in respect of such paving, gravelling,, 
making, laying out, and repairing as aforesaid, or any works incidental thereto, 
should, subject to such deduction as last aforesaid, be payable by such owner 
within sixty days after demand made thereof personally on such owner, or by 
notice in writing under the hand of tlie clerk or other parties appointed by the' 
commissioners for such purpose, to be left at or affixed on some part of the 
said house, building, or land in respect of which the same was payable; 
and in default thereof, the same should be recovered in manner thereinafter 
mentioned 

(Sec. 88.) And by the said Act it was further enacted, that in case default 
should be made in payment of the aforesaid moneys in manner thereinbefore 
DEientioned, such last-mentioned moneys, or such part thereof as at the time of 
such default should remain unpaid, should from time to time be recoverable, 
with interest thereon from the time of such demand made or notice left or ' 
affixed as aforesaid, from any occupier of any house, building, or land for and 
in respect of which such moneys should be chargeable as aforesaid, and he was 
thereby required to reimburse and to pay to the said commissioners such 
moneys, or such part thereof as should then remain unpaid ; and in case the said 
oocupier should not, within fourteen days after notice left for him at or upon 
such bouse, building, or land, requiring him so to do, pay such moneys, or such 
part thereof as should then remain unpaid, the same might be levied by 
distress and sale of his goods and chattels, by warrant under the hand and 
seal of any justice of the peace, upon information, oath, or affikmation (which 
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oath or affirmation he was thereby authorized to administer^ of sudi serad 
demands or notices being made, left, or affixed as aforesaid (which warrant be 
was thereby authorized and required to grant). 

(Sec. 188.) And by the said Act it was further enacted, that ndtber that Ad, 
nor any enactment, clause, provision, matter, or thing therein ccmtainedi 
should extend to any carria^way, road, or any part of any carriage='ioad, 
then under the charge or within the jurisdiction of the Commissioners of die 
Metropolis Turnpike Roads north of the Thames, or any other commissioDCB 
or trustees of turnpike roads, any thing therein contained to the contrary no^ 
withstanding. 

(Sec. 189.) And by the said Act it was further provided and enacted, thatio 
exception either in that Act or in the last thereinbefore recited Act, in taLYott 
of the Commissioners of Metropolis Turnpike Roads north of the Thames, a 
any other commissioners or trustees of turnpike roads, should except or tab 
out of the jurisdiction of the commissioners under that Act, or lessen, alter, cr 
abridge any of the powers in that Act given or granted in respect of anj 
footways whatsoever within the limits of that Act, whether the same should be 
on the side of or upon any part of any turnpike road or dsewhere. 

(Sec. 198.) And by the said Act it was further enacted, that the wcfrd ^too^ 
way " should include any way whatsoever within the limits of that Ad mddbf 
foot passengers. 

The writ then stated^ pursuant to the statute, a demand and a refusal of Ar 
sum of 3/. 9s. 10d.y being five-sixths of the sum of 4L Ss. lOdl, and an applici- 
tion to the magistrate to issue his distress warrant, and his refusal to do so. 

Return : — ^< That there was not any footway extending from the Casde Ion 
to Grafton Place, or any footway against, next to, or adjoining die Aoatsge 
of the said house, buildmg, or lana situate and being No. IS, SoathampUm 
Terrace, in the said writ mentioned. 

*' That no part of the said paving, repairing, or making good or sufficient 
of the said footway so by the said commissioners with such consent as in the 
said writ mentioned, paved, repaired, and made good and sufficient, as in the 
said writ mentioned, was made, or is against, next to, and adjoining the frontage 
of the said house, building, or land situate and being No. 15, Southampton 
Terrace, in the said writ mentioned. 

*^ That the sum of 4/. 8s. lOd. was not, nor was any sum of money of whidi 
five-sixths amounted to the sum of 3/. 9s. lOd., expended or laid out by the 
said commissioners in the paving, repairing, or malcing good or suffid^tof 
any footway against, next to, and adjoining the frontage of the said hom, 
building, or land, as in the said writ is alleged.^ 

At the trial, which took place before Fatteson, J., in Middlesex, during tb 
dttings after Michaelmas Term, it appeared that at the time of the passing flf 
tl^ 4 & 5 Vict, there was opposite Mr. Bird's house a footway about five teei 
wide ; and that the commissioners had afterwards widened that footway by taking 
in two feet from the carriage-way, with the consent of the Metropolitan Roa£ 
Commissioners, and hiad paved and repaired the whole. Under the 4 & 5 Vict 
c. Ixvii. 8. 114, the commissioners had no authority to do that act^ and conse- 
quently the 6 & 7 Vict. c. Ix. was passed. 

The learned judge was of opinion that the second Act of Parliament made 
Mr. Bird liable, and so direct^ the jury. The verdict was accordingly found 
for the Crown ; and a rule had since been obtained to set that verdict aside 
and enter a verdict for the defendant, or for a new trial, or in arrest of judg- 
ment. 
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JVJiitehurst, Hcggins, and Hawarth shewed cause.—- This footway was 
repaired and made sufficient by the commissioners under the 4 & 5 Vict. ; and, 
therefore, by the express enactment of sec. 85 of 6 & 7 Vict, the owner of the 
house adjoining to the frontage of which the path has been made is liable to 
five-sixths of the expense. The writ is in form perfectly correct. 

Humfrey and Peacock^ contrii. — The recitals of the writ speak of a footway 
having been formed at the time of the passing of the first Act ; and that must 
have been the footway which existed before any part of the carriage-road was 
taken in, and the issue therefore is confined to that ; but the sum demanded is 
for the expense of making eood the whole widened footway ; and if there is 
any part of the sum demanded for which Mr. Bird is not liable, then the writ, 
being to levy the whole, cannot go. (JZ. v. St Pancras ( Trustees)^ 3 Ad. & 
£. 535.) That is the point in arrest of judgment ; but if the Court should 
think that the writ as framed raises the question as to the construction of these 
Acts of Parliament, then the stat. 6 & T Vict, does not render Mr. Bird liaUe. 
This was not a footpath made under the 4 & 5 Vict. ; that Act gave no power 
to make it ; the making of footpaths ** good and sufficient ^ does not include 
the widening of them by taking in part of the carri^e-road, so as to make 
the owners of the houses liable to pay under sec. 86 of o & 7 Vict. 

Loan DsKMAN, C. J. — I only consented to granting this rule on account 
of the doubt expressed by my brother Patteson, whether he had taken a 
correct view of this case at the trial. My opinion then was, and, after listen- 
ing attentively to all that has been said, still is, that my brother Patteson did 
take the correct view at the trial. It really resolves itself into this, whether 
the footway which the commissioners have repaired is the ^^ said footway^ 
adjoining Mr. Bird^s house ; and no doubt it is so. 

CoLSBiDGE, J. — I am of the same opinion. The question is, whether the 
learned judge misdirected the jury in commenting upon the issues with 
reference to the facts proved ; and the short point on which it turns is this, 
whether the footway enlarged by the mistake of the commissioners is in sub- 
stance the same footway on which they began to operate before the addition 
was made ; and looking at the efiect of both the Acts of Parliament taken 
together, I think that it must be treated as the same footway as before. 

Eele, J. — Upon this evidence I think the direction right and the verdict 
right, and that the proceedings are perfectly regular. The writ states that the 
expenses were incurred, and a demand and a refusal of payment. If there is 
any thing in the defence, it arises upon the return and the issues thereby 
raised ; but these issues seem to me properly found for the Crown. The whole 
point for the defence, as I collect from the argument, turns on this supposed 
state of facts : that at the time of the passing of the 4 & 5 Vict, a footpatn was 
formed, five feet in width, in front of the house of Mr. Bird ; and the commis- 
sioners, supposing that they had authority under that Act, which enabled 
them ^^ to view and inspect the footways alr^uly formed, and if, upon such view, 
they were of opinion that the said footways were out of repair or not properly 
formed, to repair the same and to make good and sufficient footpaths,^ to 
widen the footpath and to take a part of the carriage-road for that purpose, 
obtained the consent of the Metropolitan Commissioners, and proceeded to make 
a seven-foot footpath, and they then dealt with the whole as one footpath. It 
turned out, however, that they had no authority to do so, and consequently the 
6 & 7 Vict, was passed to legalize their acts ; and, according to sees. 82 and 85 
of tliat Act, I have not the shghtest doubt that the owner of the house adjoining 
the footpath so made is liable to five-sixths of the expenses incurred in making 
and repairing it ; but sec. 82 says that the commissioners under the former Act 
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had, with the consent of the Metropolitan Commissioners, taken in and paied 

upon certain small parts of the turnpike road, and in so doing had laid oati 

considerable sum of money ; and than enacts, that *^ all the footways so set 

out and made or repairra^ by the commissioners under the former Act 

(treating therefore the whole as composing one single footway) should be 

vested m the commissioners. Every man would suppose that to describe, in 

this case, one single footway of five feet with two aaded to it. Then sec 85, 

reciting that a considerable portion of the moneys so expended had been already 

reimbursed to the commissioners, enacts that all moneys which had already 

been laid out by the commissioners, under the former Act, in paving, makiog, 

lajdng out, and repairing such footways and carriage-ways (meaning therefiit 

both the original footways and the footways extended m the manner beiie 

described), which had not been already repaid ; and then, the construction d 

some of these footpaths not being quite complete, and it being necessary for 

the commissioners to lay out still more, it provides also that all mooejs 

*^ which shall be laid out " by the commissioners, in paving, making, sii 

repairing the footways, should be reimbursed to the commissioners by die 

respective owners of the houses next adjoining to the said footways ; thepbm 

meaning of which is, that that provision shall apply to such a case <s ibt 

present. Mr. Peacock says that what was done was not in strictncB done 

under the former Act ; because the former Act did not authorize it to be 

done ; but it is common knowledge that many persons are protected by Acts 

of Parliament, which do not warrant the particular thing done, if they acted 

upon the belief that the statute did authorize it. That was the case here; 

and the second statute was passed to remove all doubt about the liafailitj. 

Patteson, J. — I took a very decided view of this Act at the trial ; I was, 

however, very anxious to hear all that could be said upon the subject ; but 

nothing that I have now heard has at all shaken my previous opmion. The 

second Act meant to legalize what was originally done under a mistake as to 

the efiect of the former Act ; and it expressly makes the owners liable for thtt 

which had been already done. As to the question on the form of the mmih 

damTis, that is, I must say, rather a miserable objection. 

Rule diachargei- 
A.B. 
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COURT OF EXCHEQUER. 

Michaelmas Term.'^November S5, 1847. 
The Queen o. Spillsr. 

Siaii, 7 4* 8 Geo. 4, c. 52, a. 33 ; 1 Viet c. 49, #. 5— foctft tVomuiltofi ^or« ju9tiee9^MaUm§ 

•^Forcing grain together in eoueh^rame, 

3iat, 7^8 Geo, 4, e. 52, «. 33, impoeet a penalty on any wutUeter treading or forcing together 
grain in a eoueh-frame, Stat, I Viet, c, 49, a. 5, enaete, " that when any officer qf Excite ehaU 
auapeet that the grain making into malt in any coMch-frame it to elote and compact at it could not 
have been unlett the tame had been trodden or forced together , it thail be lawful for the officer 
to direct the malttter to throw all tuch grain from the couch^framCf and to retwm all tuch grain 
into the couch-frame, and to lay the whole level again in euch couch-frame g and if any increate 
ehall be found in the gauge or quantity qftuch grain over and above the former gauge taJten brfore 
the tame wat thrown o«/, the increate to found thall be deemed eonclutive evidence qftuch grain 
having been trodden or forced together, end the Court or jutticee before whom tuch evidence thall 
be given thall thereupon convict,' ' 8fc, Upon an h^ormation which charged that a quantity ff 
grain wat found in the drfendant*t couch»frame, to clote and compact at it could not have been 
unlett the tame had been forced together, the following quettUm being ttated for the opinion of 
ihit Court, whether, if an officer qfBxcite, in order to aacertain the amou$ii qf increate in the 
gauge of the grain in the couch»frame after tuch grain hat been thrown out qfand returned into 
tuch couch-frame, do return tuch grain into tuch couch-frame by placing the whole qftuch grain 
in the form of a cone in tuch couch-frame, and levelling it qfterwardt, inttead qf by catting ii 
equally all over the floor of the couch-frame, and do thereby obtain more than the allowed increate 
upon gauging the grain qfter itt return to the couch-frame, the jutticee are bound to receive profff 
^f tuch excett to obtained at eonclutive evidence qftuch grain having been forced together : — 

Held, that the officer hat tome ditcretion to exercite at to the mode cf returning the grain into the 
couch-frame; and that the proof qf excett obtained in ihe mode above ttated %vat properly 
received by thejuttieet at eonclutive, it not being thewn thai the mode adopted wat improper » 

Quaere, whether the ditcretion of the officer it not aitolute T 

THIS was an appeal from the judgment of three justices of the peace for 
the county of Hertford, upon an information under the statute 
7 & 8 Geo. 4, c. 5S, s. SS,(a) exhibited by order of the Commissioners of 
Excise, by one George Thome, an officer of Excise, against Charles Spiller, 
a licensed maltster, at Hockerill, in the county of Hertford, for that on the 
dlst day of March, 1846, a quantity of corn and grain, then and there making 
into malt, was found in a certain couch-frame of him, the said C. Spiller, so 
hard, close, and compact, as it could not have been unless the same had by 
some means been forc^ together therein, contrary, &c., whereby, &c. 

The information, which is set out at length in the record of conviction, a 
copy of which is annexed, was heard on the 13th day of August, 1846, 
before three of her Majesty's justices of the peace for the said county, when 
they convicted the said C. S., and adjudged him to have forfeited the 
sum of 100/. for the offence aforesaid, which sum they mitigated to S6/. ; 
whereupon the said C. S. duly gave the necessary notices of his intention to 
appeal against the conviction aforesaid to the next General Quarter Sessions of 
the Peace for the county aforesaid, and duly made the necessary deposit of the 
amount of the said mitigated penalty ; and the said justices thereupon returned 
to the said Court of General Quarter Sessions the record of the said conviction ; 
and the said appeal was duly heard and prosecuted by and before the said Court of 
Quarter Sessions ; when the said Court, at the instance of both parties, confirmed 

(a) The 7 & 8 Geo. 4, c. 52, f. 33, impoies a penalty on any malttter treading or forcing together com 
or grnin in a conch- frame. 
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the said conviction, subject to the opinion of the Court of Exchequer on a ques- 
tion to' be agreed upon by the counsel on both sides, which is as follows: 
Whether, if an officer of Excise, in order to ascertain the amount of increase in 
the gauge of the grain in the couch-frame, after such grain has been thrown oat 
of and returned mto such couch-frame, as directed by 1 Vict. c. 49, s. 5, do 
return such grain, or cause it to be returned, into such couch-frame, by placing 
the whole of such grain in the form of a cone in such couch-frame as described in 
the conviction, instead of by casting the grain equally all over the floor of sudi 
couch-frame, as is also described in the conviction, and do thereby obtain more 
than the allowed increase upon gauging the grain after its return to the couch- 
fiame, the justices, upon information, as in the present case, are bound to 
receive prooi of such excess obtained by such means as conclusive evidence of 
such grain having been trodden or forced together in such couch-frame before 
it was so thrown out as aforesaid, within the meaning of the said Acts of Par- 
liament, and to convict accordingly. 

If the Court of Exchequer should be of opinion that the justices were, 
under such circumstances, bound to receive such proof as such conclusive en- 
deuce as aforesaid, then the said judgment of the said Court of Quarter Sessions 
was to be confirmed ; if otherwise, the said judgment and conviction were to 
be quashed. Either party was to be at liberty to refer to the copy of the 
record of the said conviction thereunto annexed, and the evidence tnerem sel 
forth, all which were to be taken as part of the case, and the Court to draw 
such inferences of fact as it might think fit, and no objection in point of form 
was to be taken by either party. 

Upon the evidence of the Excise officers, as stated in the convictioo, it 
appeared that the mode of returning the grain into the couch-frame by 
placing it in cones, and levelling it afterwards, had been uniformly adopted for 
the last two years, in accordance with the directions of the Excise Commift> 
sioners ; that the Excise officers did not know of any more effectual mode of 
keeping the grain as wide apart as possible ; and that they believed it to be the 
fairest mode. That throwing the grain hard into a couch with a shovel would 
compress the grain to the extent of nine or ten per cent beyond the mode 
adopted. The deilendant^s evidence shewed that the previous mode of returning 
the grain into the couch was by throwing the grain all over it. 

This case was argued in. Michaelmas Term (November SS) by Sir Join 
Jervis, Attomey-General (Ryland and Wordaw&rth with him), for the Crown. 
He referred to 41 Geo. S, c. 91, s. 1 ; 48 Geo. 8, c. 74; 7 & 8 Gteo.\ c 5% 
ss. S3 & 34 ; 1 Vict. c. 49, ss. 8 & 5. 

Wilkins, Seijt. (Marsh with him), for the defendant. 

Cur. ado, vuU. 

Judgment 

Pollock, C. B. — In this case the question turns upon the true constructioD 
of sec. 5 of 1 Vict. c. 49* That section contains this enactment:-—^ 

*' That when any officer of Excise shall suspect that the com or grain 
making into malt m any cistern or couch-frame has been trodden or forced 
together, or that the com or grain so making into malt therein is so hard, 
close, and compact as it could not have been unless the same had been by 
some means or other trodden or forced together in such dstem or coudi-frame, 
it shall be lawful for such officer to direct the maltster or maker of malt, or his 
workmen or servants, to throw all such com or grain from and out of the cis- 
tern or couch-frame, and for such officer, and any person or persons in his aid 
and assistance, which aid and assistance the maltster, or his workmen and assist- 
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ants, shall also give if required, to return all such com or grain into the cis- 
tern or couch from which the same shall have been thrown, and to lav the 
whole of such com or grain level again in such cistern or couch ; and if any 
increase shall be found in the gauge or quantity of such com or grain, after 
being returned into and laid level again in the cistern or couch-frame over and 
above the former gauge taken before the same was throym out, in any greater 
proportions than those of five bushels in every hundred bushels previously to 
such com or grain having been emptied eignt hours from the cistern, or six 
bushels in every hundred bushels, if such com or grain shall have been emptiied 
from the cistern eieht hours, and not emptied sixteen hours, or seven bushels from 
one hundred bushels if such com or srain shall have been emptied from the 
dstem sixteen hours or upwards, the mcrease so respectively found as afore- 
said shall be deemed conclusive evidence of such com or grain having been 
tiodden or forced together, and the Court or justices before ii^om such evidence 
shall be given shall thereupon convict the maltster or maker of malt in the 
penalty imposed by the said recited Act, 7 & 8 Greo. 4, c. 52 ; and every malt- 
ster or maker of malt who, or whose servants or workmen, shall, when directed 
by any officer of Excise, refuse to throw out any com or grain making into malt, 
m)m any cistern or couch, or to aid or assist, if required so to do, in retunp- 
ing the same into the cistern or couch from which tne same shall have been 
thrown, shall forfeit 100/. Provided always, that it shall be lawful to prove 
by any other or difierent evidence that such com or grain had been trodden or 
forcedf together/' 

Upon information before the magistrates there was a conviction under the 
authority of the statute 7 & 8 Greo. 4, c. 52, s. 88 ; and upon appeal to the 
Quarter Sessions there was a case reserved for the opinion of this Court. That 
case was merely whether, if an officer of Excise, in order to ascertain the 
amount of increase in the gauge of the grain in the couch-frame, return it into 
the couch-frame by placing the grain in the form of a cone in the couch-frame 
instead of by casting the grain equally over the floor of the couch-frame, and 
thereby obtain more than the allowedf increase, such increase so obtained is 
conclusive evidence under this Act of Parliament of the offence to which the 
penalty is attached by the 7 & 8 Greo. 4, c. 52, s. 88. That is the express 
form of the case ; but, in other words, the question submitted to us was^ 
whether, upon the evidence before the ma^strates, the conviction was proper. 
It was argued, that because the exciseman had— in obedience to a previous order 
of the commissioners that there was to be one uniform mode of proceeding-** 
retumed the grain into the couch-frame, piling it up in the centre in the form 
of a cone, and then distributing it equally to all parts of the couch-frame^ 
the conviction could not be sustained, and that that mode of proceeding ought 
not to be conclusive. Without saying what would have been the result u it 
had been found as a fact before us that the mode adopted by the exciseman 
was an imnroper mode, or without saying what would be the result if any other 
facts had been found than those which are before us, we are of opinion that this 
evidence is to be deemed conclusive, and that the course the exciseman 1^8 
taken has been literally within the Act, in returning the grain or com into the 
couch-frame, and that thereupon an increase has been found within the meaning 
of ^ the Act of Parliament. It was ar^ed, on the part of the defendant, that 
this was a mode of returning the gram which was calculated to work more 
injuriously to the maltster wim reference to the penalty, and more injuriously 
to the public with respect to the duty, than any other mode of proceeding. 
Upon examining the evidence, we cannot discover that that is made out, nor ao 
we think it certain, if it were so (unless it sibould appear that the mode of 
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' proceeding was entirely improper), that any other conclusion could be arrind 
at. Certainly there is no eviaence that can lead us to the conclusion that the 
mode adopted by the exciseman was an improper mode. It was argued, that 
one way of putting the question was, whether this section was to be read as if the 

• officer was to return it in such a manner as he might think fit ; or whether the 

' statute was to be read, he shall return in such manner as is now in use. We 
are disposed to think that that is not the proper mode of looking at the 
question ; we are not to construe the Act by putting either of those modes into 
it. It may be that the mode adopted by the Excise is not altogether the 
correct way; it may be that the Act of Parliament is not confined to tboee 
methods which were in use at the time the Act passed ; but we think it is deo 
that the Excise officer has some discretion to exercise upon the subject, aid 
that in the particular case before us it does not appear ttiat he exercised asj 
improper discretion, or that he adopted a course not calculated to do justice 

' between the subject and the Crown. We think, therefore, that the convicti«n 

- must be affirmed. 

RoLFE, B. — We do not mean to say that the Excise officer may not have an 

' absolute discretion. 

> Pollock, C. B. — It is unnecessary to go into that. 

Conviction affirmed^ 
A.B. 



COURT OF QUEEN'S BENCH. 

Michaelmas Term.^^November 8, 1847. 
The Queen v. The Inhabitants of Henlet. 

Tndielmeni for noti'repair of highway — Duty to repair^^Extent ofrtpaim. 

Upon an indictment for non-repair of a highway ^ the quettion for the jury i» not tchetker the reod' 
it in at good repair at it ever watt or utualfy hat been, but whether it it in a ttate of ttfeM 
repair^ with rrferenee to thepretent ute of it. 

INDICTMENT for non-repair of a highway. First, as to 160 yards of the 
road, and one-half of the remainder of it, — Not guilty. Secondly, as to 
"the other half of such remainder, — That one Brookes was liable to repair 
ratione claustirce* 

The trial took place before Mr. Justice Patteson, at the last Suffolk Assizes, 
when a verdict was found for the Crown. It appeared that the part of tbe 
road in question, which was situated between two branches from the two main 
roads, so as to form a line connecting the two main roads, had always hitherto 
been a green road ; and there was much contradictory evidence upon the issue 
whether this was a public road. The state of repair was very bad ; and Mr. 
Justice Patteson, in summing up, told the jury that it was not enough to ay 
that it was as good as ever it was, or as it usually had been ; and tbat^ if i^ 
were a public road, and the necessities of the public required it, the inhabitants 
knight be bound to convert it from a green road into a nard ix>ad. 

pyjes^ Serjt. {O'Malley with him), moved fwr a new trial, on the ground rf 
misdirection and that the verdict was against the evidence. — First. Tbe 
evidence shewed that the road was in as good a state as ever ; and the learned 
judge was wrong in saying that that is not a sufficient answer to the inditl- 
ment. In Rew v. Cluworth (1 Salk. 368) it was ruled that «'the defendant! 
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were not bouod to put a footway in better condition than has been time out of 
mind, but as it has been usually at the best.*** So in Res v. LandiUph 
(1 Moo. & Rob. 893)» the marginal note is, " Where a public way crosses the 
bed of a river, which washes over it at every high tide, and leaves a deposit of 
mud, semhle the parish is not bound to make it good.'"(a) Further, in tnis case 
it would be difficult to say what should be the line of the hard road. Secondly. 
The verdict was against the evidence, which proved that this was not a public 
highway. [Coleuidge, J. — You gave evidence to shew that, as to a part, an 
inaividual was liable to repair ratione clausurce; could the jury be pre- 
vented from considering that as an admission of the highway P] They cannot 
look to an admission in one issue for the purpose of deciding another. 

Lord Denman, C. J. — No doubt the language of the cases cited is correct 
with reference to the facts of those cases ; but the argument here amounts to 
this, that when a road has been regularly dedicated to the public, and is 
indicted because it is so much out of repair as to become a public nuisance, it 
is an answer to such an indictment to say that it has always been so. The 
public have a right to use it, in however bad a state it may be ; but they also 
nave a right to have it properly repaired. It would be a very strange question 
to ask a jury, whether it was precisely as bad as ever, and no worse ; and, 
indeed, I don't believe that to be possible. A road in this state must get worse 
from moment to moment. I don't know whether there could be any difficulty 
about finding where the hard road should go ; but we need not enter into thait. 
As to the verdict being against the evidence, my learned brother is not dissa- 
tisfied with the verdict, and therefore there will be no rule. 

Fatteson, J. — I cannot say that I was dissatisfied with the verdict ; nor, 
as to the particular part to which the second plea applies, do I think there can 
be any difficulty about the line of road, even if there is as to the other part ; 
because it is half of the road, of which Mr. Brookes was liable to repair the 
other half, and which was bounded by the fence which he had put up. 

Coleridge, J. — This indictment is in the common form ; it cnarges that 
the locus in quo is a highway, and out of repair ; the issue, therefore, is on 
those two points. The proposition now put forward is quite new, and it 
would certainly be very inconvenient to substitute £or the question whether the 
road is out of repair, the question now suggested, whether the road is in as 
good a state of repair as ever. Already the evidence in such cases is suflft- 
ciently conflicting and uncertain ; and it would become much more so if this 
new question were introduced. The cases cited do not touch this point. 

Erle, J. — I also think that there was no misdirection. It is difficult to lay 
down any rule as to the degree of repair which is necessary ; but I have 
always thought that it had reference to the existing use of the road. If the 
road is little used, then little repair is necessary ; but if much used, then pio- 
portionably more. 

Rule refused. 



(a) In a note to this case by the Iteporten, it is 
«ftid (p. 394, D. a) : *< It shooid leem tiiata pabtic 
right of way may be established, sub^t to certain 
rettrlctioDs and impediments, which prednde the 
possibility of any eifeetnal or durable repairs. 
Thus, though a parish is in ordinary circumstances 
liable to indictment for suffering a highway to 
remain under water, yet it is plain, that where 
such a way crosses a ford, it most be enjoyed sub- 
ject to a state of things which may sometimes ren- 



der it impassable, and at all times incouTeaieUt 
and unsalb. In neither this nor any otiier case -is a 
pariah bound to provide the beat possible road, bat 
only such a road as the public hllve heretofbre 
accepted and enjoyed." But in that case Mr. Jus- 
tice Patteson put it upon the ground that "^ 
would be absurd to require the parish to do repairs 
which,, from Hie nature of things, must always be 
ineflbctual." 
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EXCHEQUER CHAMBER. 

December 8, 1847. 

(Before WiIdb, C. J. ; Williams and Maulb, JJ. ; Pabkb, Axdbrsoit^ Rolr, 

and Platt, BB.) 

Robert Campbell and John Haynss o. The Queen. 

IMictmeKt for felony — Several eounii^Form (^ jury proeem — Venire de now) — Court qf Qpai& 

Seetiont, 

Jn indictment ai eeeaione contained two covnte: the Jlret, for stealing goodM in a dwelUng-hmt 
above the value qf 5/. ; the second, a simple larceny tf goods qf the same description as in tkejlnA 
count. By the jury process, the Jury were summoned to inquire whether the pUdntiJi m errer 
were guilty ** qf the felony in the indictment qforesaid above specified,'" and the verdict was, 
that they were guilty of the *^ felony qforesaid ;*' whereupon they were aeffudged to de trans' 
ported for ten years. Upon error on that judgment, — 

Held, by the Court of Q!ueen*s Bench, that the judgment was erroneous t that ** felony " is nofnomm 
eollectivumi that therrfore it was uncertain to which qf the counts the verdict applied ; andjf 
it applied to the latter, that count would not stgtport the judgment. The jugdment was therffwt 
reversed, and a venire de novo awarded. Upon error brought upon that judgment, — 

Held, that felony is not nomen collectivum ; imd that the venire de novo was proper, as tkit was f 
ease m which the jury process had been misawarded, but,-^ 

Qtuere, whether a venire de novo could be awarded upon a charge qf felony for any defect in tk 

^finding qf the jury t 

ne Court qf (Quarter Sessions is a continuing Court qf Oyer and Terminer, and not jk n^entt 
court, so as to prevent the issuing qfa venire de novo to it, 

QlMsre, whether the above indictment would be bad if the two counts sppeared to he for the ssm 
^ence 9 Held, by the Court qf Queen's Bench, that it would. 

THIS was a writ of error on a judgment of the Court of Queen^s Baich^ 
pronounced by that Court, sittmg in error, upon a judgment of the 
Chester Court of Quarter Sessions (see 1 Cox, C. C. 869)* The case was 
argued (on Dec. 4, 1846 ; Jan. 9, and Feb. 2, 1847), by Peacock Ar 
the plaintiffs in error, and by Waddington for the Crown. The nature of 
die case and the substance of the arguments are fully stated in the judgment 
of the Court. 

Cur. adv. vulL 

Judgment. 

Wilds, C. J. — This case came before us upon a writ of error upon a judgment 
of the Court of Queen^s Bench, reversing a judgment of the Court oi Quarter 
Sessions held in and for the city and county of the city of Chester, and directiDg 
the award of a venire fadaa de novo. It appears by the record that the judg- 
ment reversed was pronounced upon an indictment which contained t^ 
counts,— -one count char^g the stealing of certain moneys above the value of 
62. in a dwelline-house, the other count charging simply a stealing of moneys of 
the same description as those contained in the first count. The jury process 
directed the jury to be summoned to in(]^uire if the plaintiffs in error weR 
euilty of the felony in the indictment specified, and the verdict, as set forth, 
fouiid the said plamtiffs guilty of the felony aforesaid. Upon tUs verdict thr 
plaintiffs in error were s^judfeed to be transported for ten years. Upon thi 
judgment error was brought m the Court of Queen's Bench, and upon the 
argument iu that court it was contended that the judgment was erroneous, and 
ought to be rerpxsed. The objection mainly relied upcm to revetiK the ju4^ 



